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1982-August 8, 2022
Satisfy one of four statutory exceptions to the general rule 
prohibiting non-competition agreements

Trade Secrets

Managers, executives, and professional staff to managers and executives

Recoup costs of training

Sale of a business

Reasonableness

Consequences of getting it wrong: Unenforceable non-compete



A new day: HB 22-1317
More stringent requirements for a non-compete to be enforceable

New procedural obligations

Extraterritorial application

Significant penalties for getting it wrong

When Does 
HB 22-1317 Apply?



What restrictive covenants 
will the law apply to?

Agreements entered 
into on or after 

August 9, 2022

Agreements renewed on 

or after August 9, 2022

Agreements with workers 
who, at the time of 

termination, are primarily 

employed in or primarily 

reside in Colorado

No exceptions 
for any type of 

business or entity

“Worker” – not “employee”
“Workers”

Employees (regular and temporary, part-time and 
full-time, contract and at-will)

Independent contractors

Consultants

Employees of businesses you share confidential 
information with



Avoiding a Void 
non-Compete

What makes content in a 
non-compete enforceable?
1) The non-competition agreement must satisfy one of

the statutory exemptions

2) The non-competition restrictions must be
reasonable in time, geography, and subject

Sounds reasonable?  Normal?  

No



Statutory exemptions
Trade secrets

Trade secret = information not commonly known by competitors or others outside of the 
company, that has commercial value or provides a competitive advantage, and that the owner 
protects from disclosure through reasonable efforts to maintain its secrecy

Non-compete: 

No broader than reasonably necessary to protect the trade secret

At the time the agreement is entered into, the employee must be paid annualized cash compensation equal to the 

threshold amount for a highly compensated worker under Colorado’s PAY CALC Order

At the time the agreement is enforced, the employee must be paid annualized cash compensation equal to the 

threshold amount for a highly compensated worker under Colorado’s PAY CALC Order

Statutory exemptions
Trade secrets

Non-solicitation of customers

 No broader than reasonably necessary to protect the trade secret

 At the time the agreement is entered into, the employee must be paid annualized
cash compensation equal to 60% of the threshold amount for a highly compensated 
worker under Colorado’s PAY CALC Order

 At the time the agreement is enforced, the employee must be paid annualized cash 
compensation equal to 60% of the threshold amount for a highly compensated 
worker under Colorado’s PAY CALC Order

PAY CALC Order is updated annually

 Threshold for highly compensated worker in 2022 is $101,250 per year



Statutory exemptions
Training and apprenticeship scholarships

Employer may recover reasonable costs of qualifying education and 
training

Amount of employer’s recovery must decrease proportionately, based 
on the number of months that have elapsed since the training, over the 
course of the two years following the training

The cost of normal, on-the-job training cannot be recovered

Statutory exemptions
Sale of a business

Remains largely unaffected

Requires a contract for purchase and sale of a business or its assets

Continues to require reasonableness in geographic and temporal restriction

Additional considerations



7/20/2022

Statutory exemptions
Agreements with physicians

Physicians cannot be prevented from competing with an employer

Physicians can be held financially liable for damages that result from competition with 
their employer

Exception for physicians who treat a patient with a rare disorder so that patients with 
rare disorders do not lose medical care when a physician leaves a medical practice 

Statutory exemptions
Confidentiality agreements

Must be “reasonable”

Must be “relevant” to the company’s business

Cannot prevent disclosure of information that arises from a 
worker’s general training, knowledge, skills, or experience

SG1
DR1



Statutory exemptions

Important!  No statutory exemptions based on job duties

The statutory exemption for managers, executives, and professional staff to managers and executives is 

eliminated

Important!  Access to trade secrets alone cannot justify a restrictive covenant

Cannot overstate the importance of this

Will almost certainly increase litigation for misappropriation of trade secrets instead of preventing litigation by 

establishing contractual obligations on the front end

Procedural Rules



Non-compete voided unless 
procedure is followed

Deadlines for actions

Notice requirements

Employee access

Deadlines
New hires/candidates: Give required notice before the candidate accepts 

a job offer

Exiting Employees:  Give notice at least 14 days before the earlier of the 

effective date of the non-compete or of any additional compensation or 

change in employment that provides “consideration”

Continued employment is probably not a valid consideration anymore



Requirements 
for notice to be valid
The notice must be written and in the language the employer 
and worker use to communicate about the employee’s job performance

The notice must:

Identify the agreement that contains the non-compete by name;

State that the agreement contains a non-compete that could restrict the 
worker’s options for subsequent employment;

Identify the specific sections or paragraphs that contain the restrictive 
covenant; and

Be accompanied by a copy of the agreement

The employee must sign the written notice

Employee Access

The employer must permit the worker to request a copy of the agreement once

every calendar year

Best practices 

Always give your employees and other workers copies of the contracts they sign upon 

request

DR2



Big 
Consequences

Criminal Penalties

It is a Class 2 misdemeanor to use 
“force, threats, or other means of 
intimidation” to limit a person from 
pursuing any lawful occupation

DR3



Void Agreement
Doing any of the following will void the agreement

Failing to follow procedural requirements

Failing to qualify for a statutory exemption to the general rule that non-competition 

agreements are unenforceable

Imposing a restriction broader than necessary to protect the company’s interests

1) Do not go with your gut here

2) Base restrictions on facts and reasonable, good faith predictions

Civil Actions
A claim exists against an employer that:

Presents a worker or candidate with a non-competition agreement that is void 
as a term or condition of employment;

Enters into a void non-competition agreement with a worker or candidate; or

Attempts to enforce a void non-competition agreement

Relief includes

Actual damages

$5,000 penalty for every worker or candidate harmed

Injunctive relief

Attorney’s fees and costs



Civil Actions

Enforcement by:

Worker

Prospective worker

Attorney General

Other headaches
1) Declaratory judgment actions by workers and their new employer

2) Choice-of-law that selects state other than Colorado is unenforceable

3) Very long arm

An out-of-state employer whose employee primarily lives or works
in Colorado at the time of separation is subject to Colorado law 
and can be sued in Colorado

This is true even if the out-of-state employer does not know 
that its remote employee has moved to Colorado and has no operations or 
business in Colorado



Employer 
To-Do List

Identify and 
update agreements

Form agreements containing non-competition, customer non-solicitation, and 

confidentiality clauses

You may need multiple form agreements, depending on the type of employee, 

e.g., engineers or salespeople, entry-level or highly compensated.

Update tuition reimbursement programs with repayment obligations



Identify and update agreements
Agreements that automatically renew and contain restrictive covenants

Executive, physician, and other professional employment agreements often renew 
automatically after a period of years

Incentive, equity and equity-based, deferred compensation, and similar plans, programs, 
and arrangements

Examples – SAR plans, omnibus plans, LTIPs, stock option plans, change-in-control

Look at plan document/grant agreements. Boilerplate language?

Consider grant cycle – any new grants being contemplated after August 2022?

Consider salary of participants

Are the plans or grants being amended?

Review the penalties for non-compliance with restrictive covenants

Identify and update agreements
Decide how to handle gray areas

Is the “confidential” information obtained through general training or through some 
more specialized process?

What do you do about employee non-solicitation agreements?

• No statutory exemption is explicitly applicable

Pay attention to the fundamentals

Statutory exemption

Reasonableness

Consideration

• Continued employment is unlikely to be sufficient after August 9, 2022



Update Procedures

1) Know when your company requests workers sign restrictive covenants

2) Know when your company asks candidates to sign restrictive covenants

3) Develop a form notice to use in each situation

4) Implement policies and procedures to ensure notice is provided in a timely manner and

signed by the worker or candidate

Implement protections 
for trade secrets

Take this time to implement new procedures to protect your trade secrets

Limit access to those with an actual need to know (e.g., implement customer-level rather than software-level controls to protect
customer lists)

Consider how to provide trade secrets to employees in a formal manner that will not constitute general training, knowledge, skill, or 
experience

Monitor your trade secrets and watch for disclosure by former employees.  Legal actions to protect trade 
secrets must be filed quickly

As of August 9, 2022, an important tool for employers to protect 
their trade secrets will be illegal in Colorado
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Attending
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Questions?




