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EEOC Can't Use 10th Circ. In Meatpackers Case, Judge Says
By Vin Gurrieri

Law360 (January 29, 2021, 8:50 PM EST) -- The Equal Employment Opportunity Commission has failed to convince a Colorado federal judge that a recent en banc
Tenth Circuit decision involving the Americans with Disabilities Act produced a precedential shift in workplace accommodations law that allows the agency to pursue
decade-old systemic bias claims against meatpacker JBS USA LLC.

 
Chief U.S. District Judge Philip Brimmer on Jan. 25 rejected the U.S. Equal Employment Opportunity Commission's latest bid to upend a September 2018 order
throwing out the agency's so-called pattern-or-practice claims in a suit accusing JBS USA LLC of illegally denying Muslim workers religious accommodations and firing
some Somali Muslim workers for walking off the job during the Muslim holy month of Ramadan.

 
In a December motion for reconsideration, the EEOC argued that the full Tenth Circuit, in an October ruling called Exby-Stolley v. Board of County Commissioners,
Weld County, Colorado , interpreted the ADA's reasonable accommodation requirements in a way that amounted to "an intervening change in controlling law"
governing Title VII of the Civil Rights Act that should reanimate the agency's pattern-or-practice claims against JBS.

 
The Tenth Circuit had held that workers who claim their employer did not accommodate their disability do not need to show that they suffered an adverse employment
action, like being fired or demoted, to sue under the ADA.

 
But in rejecting the EEOC's argument, Judge Brimmer said the Tenth Circuit's ruling "is not an intervening change in the law controlling Title VII religious
accommodation cases" and that the appeals court drew distinct lines between accommodation claims brought under the ADA and those lodged in Title VII cases.

 
"The court explained that while ADA claims do not require that a plaintiff show an adverse employment action, in Title VII religious accommodation cases, the prima
facie case requires the employee to show, among other things, that 'he or she was fired or not hired for failure to comply with the conflicting employment
requirement,'" Judge Brimmer said.

 
Exby-Stolley further stated that Tenth Circuit law "require[s] an adverse employment action to support Title VII religious accommodation claims," the judge added.
"Thus, Exby-Stolley characterized Title VII's requirement consistently with the court's [2018] findings and did so en banc, without a contrary interpretation in the
dissents."

 
In his 95-page opinion in September 2018, Judge Brimmer had found that the EEOC failed to show that workers in the long-running case had suffered "adverse
employment actions" as a result of JBS' purported policy of denying prayer breaks from 2007 to 2011.

 
After a 16-day trial in 2017 covering the first phase of the case, which focused on events surrounding Ramadan in September 2008, the judge ruled in part that the
EEOC failed to show that the JBS move to fire about 100 workers who walked off the job and reprimand others stemmed from the meatpacker's desire to deny them
religious accommodations.

 
Judge Brimmer also ruled in favor of JBS on allegations that it disciplined the workers more harshly than their non-Black, non-Muslim colleagues during Ramadan in
2008, siding with the meatpacker that even if the workers were "disproportionately terminated" during that time, it was because of the walkout during Ramadan rather
than religious or racial animus.

 
JBS also did not use the September 2008 walkout as a "pretext" for retaliation against the Muslim workers who requested accommodations, the judge held in his 2018
order.

 
Judge Brimmer in September 2019 denied the EEOC's first request asking that the ruling be reconsidered.

 
In its second reconsideration request, the EEOC argued in December that JBS' "repeated denial of work breaks because they were needed to accommodate religious
practice" itself qualified as adverse employment actions in light of the Exby-Stolley decision.

 
The commission noted that the Tenth Circuit analyzed the ADA's language by citing a pair of U.S. Supreme Court rulings that analyzed similar language pertaining to
reasonable accommodations found in Title VII of the Civil Rights Act.

 
"In light of Exby-Stolley, it would be legal error to restrict the claim that JBS denied religious accommodations to circumstances involving a significant change in
employment status, such as terminations or suspensions," the EEOC said in its December motion. "JBS's repeated denial of work breaks implicates the terms,
conditions or privileges of employment, and so is within the scope of Title VII. To the extent there is an adverse employment action requirement for a religious
accommodation claim under Title VII, JBS's repeated denial of work breaks because they were needed to accommodate a religious practice meets that requirement."

 
The EEOC initially filed the discrimination suit in 2010 alleging in part that JBS condoned a work environment in which managers threw meat and bones at Somali
Muslim workers and that the company refused to accommodate their religious requests. Several groups of individual plaintiffs later intervened in the case asserting
claims that largely track those brought by the commission, according to court filings.

 
In October 2013, the EEOC lost the first phase of a suit in Nebraska federal court, when Chief U.S. District Judge Laurie Smith Camp ruled that making the
accommodations JBS was faulted for not providing at the company's Grand Island, Nebraska, plant would cause undue hardship to the company. The EEOC had
claimed JBS didn't reasonably accommodate the Muslims' religious practices in Nebraska because it failed to let them take unscheduled breaks to pray or move a meal
break during Ramadan in 2008 to coincide with sunset prayer time.

 
Judge Brimmer ruled in July 2015 that JBS must face similar discrimination claims, handing the EEOC a second chance after Judge Camp dismissed the claims in the
Nebraska suit.

 
Counsel for JBS did not immediately respond to a request for comment.

 
The EEOC is represented by Justin Mulaire.

 
JBS is represented by Matthew M. Morrison and Heather Fox Vickles of Sherman & Howard LLC.

 
The case is EEOC et al. v. JBS USA LLC et al., case number 1:10-cv-02103, in the U.S. District Court for the District of Colorado.

 
--Additional reporting by Tiffany Hu and Tim Ryan. Editing by Leah Bennett.
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