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COVID-19
• Shutdowns
• Health / Safety Regulatory compliance 
• What if your team gets sick?
• Delays

• Subcontractor
• Supplier
• Shipping 
• Labor
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COVID-19 Contract Terms
• Shutdowns

• Specify who owns 
risk

• Force Majeure 

• Staff changes
• Supervisory
• labor
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• Regulatory 
Compliance

• Contractor / 
Subcontractor 
responsibility

• Indemnification 



COVID-19 Contract Terms
• Delays

• Excusable
• Compensable?

• Cost increases
• Contingency
• Mitigation 
• Share the risk?
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Design Responsibility 

Incomplete Design Coordination What is Reasonably 
Inferable?

Contractor’s 
Contingency   
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Government 
• Tariffs

• Changes? 
• What about threatened tarrifs?

• Code Enforcement Changes
• Innovative designs
• Phasing

• Assumptions 
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Risk Allocation 
• Caps on Liquidated Damages
• Contingency 

• What can it be used for?
• Who controls it?
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Be Careful

Work together

Choose your contracting partners carefully

Get Help From Experienced Counsel
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Background Facts
• Nomad Excavating was subcontractor to Bassett on City of Aurora 

construction project
• Kenneth McGill is President of Nomad
• Nomad hired J.K. Transports, Inc., who provided $12,142 in hauling 

services in October 2017 to Nomad
• Nomad didn’t pay J.K Transports and J.K. Transports recovered 

$12,142 from Bassett.
• J.K Transports still maintained its trust fund theft claims against 

Nomad and chased McGill in bankruptcy. 
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Background Facts: First Defense
• J.K. Transports lost the right to go after theft claim when it 

got paid.
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Background Facts: Second Defense
• “The Debtor argues that he did not violate his duty to account because 

Nomad had already spent most of the $79,699 it had received from 
Bassett by the time Plaintiff performed its hauling services. Bassett made 
a total of seven disbursements to Nomad over a ten-month period. 
Nomad received five of the disbursements prior to hiring Plaintiff. It only 
received the last two disbursements totaling $8,597 after the Plaintiff sent 
its invoices. Thus, the Debtor argues he only needed to account for 
$8,597, . . . .” 

6



Court’s Response
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Court’s Response
For these reasons, the Court concludes that the Plaintiff has 
demonstrated all the necessary elements of its § 523(a)(4) and civil 
theft claims. Accordingly, a nondischargeable judgment shall enter in 
the amount of $74,366.63, calculated as follows:
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Trebled actual damages $36,426.00
Prejudgment Interest $182.63
Attorney Fees and Costs $37,758.00
TOTAL $74,366.63



Court’s Response
• This debt is non-dischargeable – it NEVER goes away.
• It is the personal debt of the owner of the company.
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In re McGill, No. AP 19-1162 EEB, 2020 WL 7258302, at *18 (Bankr. D. Colo. Dec. 7, 2020)
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Moral of the Story
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Photo credits:  

• Dead Horse Pointe State Park: By Aneta Kaluzna (Qbek) - Own work, CC BY-SA 3.0, 
https://commons.wikimedia.org/w/index.php?curid=1971537

• To Catch a Thief: By Trailer screenshot - w:en:To Catch a Thief (film) trailer, Public Domain, 
https://commons.wikimedia.org/w/index.php?curid=5705438

• Cookie Jar: Timmy Truck GNU Free Documentation License through Wikimedia Commons

• Laughing Golden Boy:  By Basile Morin - Own work, CC BY-SA 4.0, 
https://commons.wikimedia.org/w/index.php?curid=73864447
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“Litigation: A machine which 
you go into as a pig and 

come out of as a sausage.”
- AMBROSE BIERCE
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Know What You are Getting 
Yourself Into

The Importance of Preconstruction Due Diligence



Do your homework on the front end. Conduct 
due diligence into your potential project 
partners, with a focus on the following areas:
• Reputation
• Experience
• Resources
• Other Commitments
• Litigation History
• Relationships

Know the Players 
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KEY CONTRACT 
PROVISIONS 

__________________________
1. Notice
2. Changes
3. Payment 
3. Damages Limitations
4. Dispute Resolution

Know your Contract 
• Review your contract in advance.
• Negotiate key terms to minimize or balance 

risk, and to tailor the agreement’s terms to 
the realities of the project.

• Make sure your key representatives have 
reviewed and understand the contract’s 
terms, and can implement processes on the 
project that are consistent with those terms. 
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Planning the Build 
The best way to avoid litigation is to identify and address issues, 
before they become issues.  For that reason, build a detailed review 
of the site, plans, and specifications into your preconstruction and 
planning work. 
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SCOPE BUDGET SCHEDULE



Speak Up and Follow Up 

BEST PRACTICES DURING THE CONSTRUCTION PHASE



Communication and Documentation
Communicate about issues early 
and often. Make sure that your 
position on any issue that could 
lead to an impact in the budget 
or schedule is flagged and 
provided to the rest of the 
project team. 

Get everything in writing, and 
check that everything reduced 
to writing is stated accurately. 
When in doubt, always follow up 
in writing to clarify.  
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Where we were…
• PRE-PANDEMIC

• National gridlock
• Heavily uneven state government
• Growing activism by local governments

• Colorado
• Focus on “greener” building standards
• Construction defect legislation

• Pro-Plaintiff  “Consumer Protection”
• (e.g. lengthening statute of repose)

• Close fight…then COVID hit

1



COVID-19

2

Temporary regulations to address workplace 
safety

Construction Standards
Limited onsite meetings and collaboration

Rest focused on COVID relief



Where we may be heading…
PRESENT
• Thus far, direct COVID relief continues to prevail

• Focus on jobs/stimulus, housing, economic relief
• Industry affected by OSHA, other regs about reopening and 

post-COVID work standards
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Looking into the crystal ball…
• Some hints about shorter-

term future possibilities
• Infrastructure - $$$
• Worker rights (safety, 

compensation/benefits)

• BUT, same folks = same 
priorities

• Environmental/Climate 
• Electrification – reduce fossil fuels

• Other building standards 
promoting energy efficiency

• Denver green roofs and 
“unilateral” climate change 
solutions

• Local efforts to stop/slow 
development
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Overall Outlook
• Short-term good news

• Priorities seem elsewhere, at least for now…

• But, given state and national climate, and one-sided 
control:

• Be realistic in business planning
• Keep an eye on developments (quick change/action is easier).
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Thank You
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Nominee for Secretary of Labor:
Marty Walsh

1



Nominee for Deputy Secretary of Labor: 
Julie Su

2



Deputy Assistant Secretary of Labor for 
OSHA: Jim Frederick
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Executive Order
• Signed January 21, 2021
• Requires OSHA to look at 

enacting an Emergency 
Temporary Standard to 
address COVID-19

• Fourteen states have them 
already (CA, IL, KY, MA, MI, 
MN, NV, NJ, NY, OR, PA, RI, 
VA, WA)
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Executive Order
• What is required for a federal ETS?

• Employees are exposed to a “grave danger” from exposure to 
substances or agents determined to be toxic or physically 
harmful or from new hazards;
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Executive Order
• What is required for an ETS?

• That the standard is “necessary” to protect employees from that 
danger;

• A notice-and-comment standard must be promulgated within six 
months.

6



Executive Order 
• An ETS may been challenged in the federal court of 

appeals and may be stayed if a challenger:
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1 2 3 4
Makes a “strong 
showing” that it 

is likely to 
prevail;

Shows that 
without the stay, 

it will be 
irreparably 
harmed;

Shows that he 
standard will 

substantially harm 
other interested 

parties; and

Demonstrates 
that a stay is in 

the public 
interest.



Revised COVID-19 Guidance for Programs
• Assigning a workplace coordinator
• Identifying where and how workers might be 

exposed to COVID-19 at work
• Identifying a combination of measures that will limit 

the spread of COVID-19 in the workplace, in line 
with the principles of the hierarchy of controls

• Considering protections for workers at higher risk for 
severe illness through supportive policies and 
practices

• Establishing a system for communicating effectively 
with workers—and in a language they understand

• Educating and training workers on COVID-19 
policies and procedures while using accessible 
formats and a language they understand

• Instructing workers who are infected or potentially 
infected to stay home and isolate or quarantine

• Minimizing the negative impact of quarantine and 
isolation on workers

• Isolating workers who show symptoms at work
• Performing enhanced cleaning and disinfection 

after people with suspected or confirmed COVID-
19 have been in the facility

• Providing guidance on screening and testing
• Recording and reporting COVID-19 infections and 

deaths
• Implementing protections from retaliation and 

setting up an anonymous process for workers to 
voice concerns about COVID-19-related hazards

• Making a COVID-19 vaccine or vaccination series 
available at no cost to all eligible employees

• Not distinguishing between workers who are 
vaccinated and those who are not—all should 
continue to follow protective measures

• Complying with other applicable OSHA standards
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Executive Order – Other Requirements
• A requirement that OSHA review its COVID-19 enforcement efforts 

and “identify any short-, medium-, and long-range changes that 
can be made to better protect workers and ensure equity in 
enforcement;”

• A requirement that OSHA “launch a national program to focus 
OSHA enforcement efforts related to COVID-19 on violations that 
put the largest number of workers at serious risk or are contrary to 
anti-retaliation principles.” A requirement that OSHA engage in 
outreach on the issue of COVID-19;

• A requirement that OSHA review state plan standards related to 
COVID-19 to ensure that they are adequate and consistent with 
OSHA guidance and/or temporary standards.
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• Increased number of Compliance 
Officers and inspections.

• At least doubled.

What Else to Expect from OSHA Under the 
Biden Administration
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What Else to Expect from OSHA Under the 
Biden Administration
• More “significant enforcement cases.”
• A return to press releases.
• An emphasis on recordkeeping, especially with respect 

to COVID-19.
• Continued use of General Duty Clause in COVID-19 

cases.
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• Potential increased enforcement of anti-retaliation 
statutes.

• OSHA investigates and enforces anti-retaliation provisions 
under numerous federal statutes (e.g. OSH Act, STAA, 
FMSA, AIR21).

• Anti-retaliation regulation (1904.35(b)(1)(iv)) could start 
to be enforced.
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What Else to Expect from OSHA Under the 
Biden Administration



Thank You
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Last Time We Spoke... 

February 28, 2020
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Last Time We Spoke... 
COMPS Order #36
• Effective March 16, 2020

• Specifically covers the construction industry for the first time in over two 
decades

• Higher minimum wage and salary requirements(currently $40,500 per year for 
exempt employees and $12.32 per hour for non-exempt);

• More ways to trigger overtime;
• Meal and rest break requirements;
• Compensable travel time;
• Changes to uniform deductions and meal credits; and
• New posting and distribution requirements
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Public Health Emergency Declared... 

3

Colorado – March 11, 2020



The Legislature & Governor Get Busy...

Executive 
and Public 

Health Orders

Healthy 
Families and 
Workplaces 

Act (“HFWA”)

Public Health 
Emergency 

Whistleblower 
Act (“PHEW 

Act”)
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CDLE and Voters Also Stay Busy... 

Equal Pay for 
Equal Work 
Act (“EPEW 

Act”)

COMPS Order 
#37

Paid Family 
and Medical 

Leave 
Insurance 
Program 

(Proposition 
118)
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HFWA

Paid Sick Leave



“Regular” paid sick leave under HFWA
• Statutory Minimums:

• 1 hour for every 30 hours worked;
• 48 hours per year;
• Available to be used as soon as accrued;
• Starts accruing from first day on the job;
• Rolls over at the end of the year;
• Paid at same rate and with the same benefits employee 

normally earns when working;
• Can be used in increments equal to (or smaller than) 1 hour.
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Covered absences:

Employee 
illness, injury, 

or health 
condition 

prevents the 
employee 

from working

Employee 
seeks medical 

diagnosis, 
care, or 

treatment for 
self or a family 

member

Employee 
must care for 

a family 
member who 
has a physical 

or mental 
illness, or injury

Victim of 
domestic 

abuse, sexual 
assault, or 
criminal 

harassment 
needs 

medical 
attention or 

counseling, or 
needs to 

relocate or 
seek legal 
services 

Public health 
official has 

ordered 
closure of 
place of 

business or 
school/ 

daycare of 
the 

employee’s 
child



Paid leave during a PHE

9

When a PHE is declared, each employer must 
add to each Colorado-based employee’s 
accrued PSL sufficient time to ensure that the 
employee may take up to 2 weeks of PSL 
during the emergency



State v. Federal COVID Leave
July 15, 2020

January 1, 2021

January 1, 2022

April 2, 2020 –
Dec. 31, 2020

January 1, 2021 –
March 31, 2021
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HFWA

FFCRA/EPSLA
(at least for now)



Additional permitted uses during a PHE

Because 
of PHE

Self-isolation 
because 

employee has 
symptoms or has 
been diagnosed

Seeking 
diagnosis, 

treatment, or 
care

Unable to work 
due to a health 
condition that 
may increase 

susceptibility or risk

Employer or a 
health official 

determines 
employee’s 

presence on the 
job would 

jeopardize health 
of others

Employee needs 
to care for family 

member



Combined Policies
• Existing PTO policy may be sufficient:

• All HFWA reasons must be covered; 
• At least statutory minimum as to hours and pay  must be 

provided;
• No stricter or more onerous conditions may be imposed as to:

• Accrual;
• Use;
• Payment;
• Roll over rights;
• Notice and documentation requirements; or
• Anti-retaliation and anti-interference rights; and

• Written notice must be provided to all employees of these facts.



HFWA Requirements 

Notice Posting Recordkeeping 
No Payout upon 

Termination (if not 
using a combined 

policy)

Rehire within 6 
months = 

reinstatement of 
balance

Cannot be counted 
as absences leading 

toward discipline, 
discharge, 

demotion etc. 

No waiver of HFWA 
rights 



Documentation? 



EPEW Act

Equal Pay and Pay Transparency

An employer shall not discriminate between employees on the basis of sex by paying 
an employee of one sex less than the rate paid to an employee of a different sex for 
substantially similar work.
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• Gender identity
• “Sex plus”

What does EPEW mean by “sex”?



What is Substantially Similar Work?

Skill 

Effort Responsibility

17

“Regardless of 
job titles” 



What is included in the “wage rate”?
• Hourly employees

• Hourly compensation plus the value per hour of all other 
compensation and benefits received by the employee from the 
employer

• Salaried employees
• The total of all compensation and benefits received by the 

employee from the employer
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No “get out of jail free” card... 
• NOT “any factor other than sex.”

• MUST show because of:
Seniority system;
Merit system;
System that measures earnings by quantity or quality of production;
Geographic location where the work is performed;
Education, training or experience to the extent that they are reasonably 

related to the work in question; or
Travel, if travel is a regular and necessary condition of the work performed.
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A whole new “no-no” list
Cannot:

×Seek or rely on the wage rate history of a prospective employee;
×Retaliate or discriminate against prospective employee for refusing to 

disclose prior wage rate history;
×Discipline an employee for invoking the EPEW Act on behalf of anyone;
×Discharge, discipline, discriminate against, coerce, intimidate, 

threaten, or interfere with anyone for inquiring about, disclosing, 
comparing, or otherwise discussing an employee’s wage rate;

×Require an employee to waive the right to disclose wage rate 
information.
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A whole new “to do” list
• Posting and notice requirements

• All known opportunities for promotion
must be posted prior to making a 
promotion decision and on the same 
calendar day 

• Any postings for any job openings must 
include compensation and benefits 
information 

• Recordkeeping requirements
• Employment plus two years 
• Job descriptions and wage rate histories 

for each employee

21



What is a “promotion” opportunity?
• When an employer has or anticipates a vacancy in an existing or 

new position that could be considered a promotion for one or 
more employee(s) in terms of compensation, benefits, status, 
duties, or access of further advancement.
• Counts as a “vacancy” if you give an existing employee a new position, 

including by changing their title and/or materially changing their authority, 
duties, or opportunities, but not merely by changing their pay or by adding to 
their title an externally obtained decree or certification

What ISN’T a “promotion” opportunity???
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What needs to be in your posts? 

23

Job title The rate of 
compensation 

(or range thereof), 
including salary and 
hourly, piece, or day 
rate compensation

A general description 
of any bonuses, 

commission, or other 
compensation

A general description 
of all benefits the 

employer is offering 
for the position

The means by which 
employees may 

apply for the position 



Exceptions to the posting requirements

Hiring can occur without a 
job posting

Except as needed to announce 
promotional opportunities to existing 

employees

Out-of-state jobs/posting 
are excluded

Remote jobs for an employer with 
any Colorado employees are not 

“out of state jobs” no matter where 
the (ultimately hired) employee is 

located

Promotions to replace 
incumbent employee 

unaware of their separation

Automatic consideration 
for promotion within one 

year
Must be in writing and must be 

based solely on the employee’s own 
performance and/or employer’s 

need

Temporary, acting or 
interim positions of no more 

than six months
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The cost of getting it wrong

Wage & Hour Compliance



Thank You
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What is Indemnity?
• Accident caused by a subcontractor; contractual 

indemnity clause in the agreement.

1

General 
Contractor

(Indemnitee)

Demand/Lawsuit

Pedestrian
(Claimant)

Accident

Subcontractor
(Indemnitor)

Indemnity 
Provided

Indemnity 
Demanded



Why Do We Have Indemnity?
• Reduction in Transaction Costs 
• Efficient Allocation of Risk
• Competing Policy Concern – Shifting of Responsibility for 

Negligence
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Considerations When Drafting 
Indemnity Provisions



Be Specific!
• Third Party v. First Party Claims
• Covered Damages – Standard is to limit to losses relating 

to bodily injury or property damage, but no reason it 
can’t be broader
• E.g. – Hazardous Materials, 

• Identity of Indemnitees
• Notice Requirements
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Outline the Scope and Length of the 
Obligation
• Duty to Defend
• Survival of Indemnification Right
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Ensure Compliance with Colorado Law
• C.R.S. § 13-21-111.5

• “[A]ny provision in a construction agreement that requires a person to indemnify, insure, or 
defend in litigation another person against liability for damage arising out of death or bodily injury 
to persons or damage to property caused by the negligence or fault of the indemnitee or any 
third party under the control or supervision of the indemnitee is void as against public policy and 
unenforceable.”

• Can’t Avoid with Choice of Law - C.R.S. § 13-21-111.5(g)
• Blue Pencil – Savings Clause
• Additional Insureds
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Things to Consider When Exercising 
or Defending Indemnity Claim



Both Sides Must Be On Alert
• Was notice properly provided?
• Are there multiple parties at fault?
• Has a duty to defend been triggered?
• Does the claim constitute a covered loss?
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Timing is Everything

9

Statute of Limitations – What 
Governs?

When Does the Claim 
Accrue?

Difference Between Duty to 
Defend and Duty to 

Indemnify



Indemnity and Workers 
Compensation



Indemnity Rights and Workers 
Compensation
• Subcontractor B’s employee is injured on the job as a 

result of subcontractor B’s negligence.  Employee sues 
owner of project, who seeks indemnification from 
contractor A, who seeks indemnification from 
subcontractor B.  Is this permitted?
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Indemnity Rights and Workers 
Compensation
• Generally, employers who comply with workers 

compensation act insurance provisions gain immunity 
from lawsuits filed by injured employees and suits by third 
parties for common law indemnity rights

• Not the case when there is an express contract
• Best Practice: Clarify whether parties intend for 

employers to waive immunity
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Thank You
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Trends – Harder Market
• Upward pressure on premiums –

• Primary(5-20%); excess (50-150%)
• General (5-20%); professional (flat – 10%); builders risk (10-20%)

• Specific groups/disproportionate impact – housing, 
street/road construction

• Policy limits still available
• Higher SIRs – but may depend
• More detailed claim history analysis

1



Causes

2

Continuation of a 
trend Larger claims

Not directly related 
to COVID-19, but 

productivity 
concerns do have 

an impact

Uncertainty – not an 
insured’s ally



Responding to a Hardening Market
• Focus on the renewal process

• Not the time for a change?
• Risk management advocacy
• Engage good brokers

• Explore the market
• Request review of your risk mitigation efforts

• Evaluate adequacy of insurance charges in your 
contracts
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COVID-19 & Coverage – An Update
• Business Interruption:  Whether 

Coronavirus contamination 
constitutes or leads to “direct 
physical loss”

• Insured’s Argument:  The virus is 
tangible – a “physical” object; 
coronavirus can live on surfaces for 
up to three days, makes premises 
unsafe and unusable, leading to 
“loss of use” of the premises

• Virus exclusion – does your policy 
have one?  

• Builders Risk:  Coverage for costs 
due to delay, e.g. Loss of Earnings, 
Extra Expenses, Expediting 
Expenses, etc.

• Direct physical loss
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Where We Go From Here
• Five suits pending in Colorado

• Casino, two restaurants, bar and salon
• Claims and coverage decisions are still early

• Insurers are winning most of the cases; 4 wins for insureds
• Rise in voluntary dismissals, reduction in new cases
• 1.5% of COVID-based claims paid (NAIC, Dec. 2020)

• 82% denied, and of those 1% resulted in a lawsuit
• Make a claim?  

• Preserve your rights
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Key Opinions
• Cincinnati Ins. Co. v. Charlotte Paint Co., Inc., 2020 WL 

6049144 (D.S.C. 2020)
• Property exclusions in general liability policy 
• “That particular part” of real property

• Axis Reinsurance Co. v. Northrop Gruman Corporation, 
975 F.3d 840 (9th Cir. 2020)
• Excess insurer cannot second guess underlying insurer’s 

coverage determination
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Thank You



Questions?
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