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Disclaimer: These materials are provided for general 
information purposes only and are not a substitute for 
legal advice particular to your situation. No recipients of 
this information should act or refrain from acting solely 
on the basis of this webinar without seeking professional 
legal counsel. ECFA and Sherman & Howard, LLC 
expressly disclaim all liability relating to actions taken or 
not taken based solely on the content of this material.
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Overview

• The redefinition of discrimination “because of sex”

• The redefinition of the “ministerial exception”

• Practical responses from an HR perspective

• Practical responses from a senior leadership perspective
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Federal Employment Non-Discrimination Law

• Prohibits discrimination in employment actions “because of” 
race, color, national origin, sex, and religion

– Also prohibits harassment and retaliation

• Applies to employers of 15 or more employees

• Permits religious employers to employ those who are of the 
same religion



Email questions to Webinar@ECFA.orgEmail questions to Webinar@ECFA.org 8

What Does “Because of Sex” Mean? 

• The Court considered three consolidated cases: 

– Zarda: After several seasons working as a sky diving instructor, 
Zarda mentioned that he was gay.  Days later, he was fired.  

– Harris Funeral Home: After two years of employment, Stephens 
announced that she would stop dressing and presenting as a 
male, and instead would present as a woman.  Stephens’s boss 
said “this is not going to work out” and fired her. 

– Bostock: After 10 years with the County, Gerald Bostock began 
participating in a gay recreational softball league.  After a public 
outcry, the County fired him. 
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Discrimination is “because of sex” if either:

– the employment action would not have occurred if the employee 
were not of a particular sex (motivation not relevant), 

OR

– the person who made the employment decision was motivated, at 
least in part, by the employee’s sex. 

The Court’s New Definition
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The Court’s Key Conclusions:

“[I]t is impossible to discriminate against a person for being 
homosexual or transgender without discriminating against that 
individual based on sex.” 

“[T]o discriminate on these grounds requires an employer to 
intentionally treat individual employees differently because of their 
sex.”

Sex Includes Sexual Orientation/Gender Identity 
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• The Court expressly stated that the religious employer 
exemption under Title VII was NOT at issue.

• Unresolved Title VII statutory question:
– What actions are permitted under the religious employer exemption?

– For example, no court has yet considered whether a religious employer can choose 
not to hire an applicant who is in a same sex marriage on the grounds that the 
applicant does not share the employer’s religious beliefs on sexuality/marriage. 

What About the Religious Employer Exemption?



Email questions to Webinar@ECFA.orgEmail questions to Webinar@ECFA.org

• Prior Unanimous Supreme Court Decision:

– Under the so-called “ministerial exception,” civil rights laws do not 
apply to a 4th grade math teacher who is a commissioned minister 
performing “important religious functions” for a church school

• But what about teachers who are not “ministers”?  

– Morissey-Berru: terminated due to age

– Biel: terminated for requesting leave for cancer

What About The Constitution? 
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• Amicus (“friend of the court”) Brief (joined by ECFA):

1. The “ministerial exception” extends to employees who perform 
functions that define, exercise or express the religious character 
or mission of their employers.

2. Avoid the “important religious functions” formulation.

3. Being a faith community is itself religious exercise and 
expression; it is part of the organization’s mission.

• http://shermanhoward.com/wp-content/uploads/2020/09/Our-Lady-of-Guadalupe-School.pdf

Religious Employer Arguments 

http://shermanhoward.com/wp-content/uploads/2020/09/Our-Lady-of-Guadalupe-School.pdf
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Expands focus from religious activities to integrity of the faith 
community:

“For many individuals, religious activity derives meaning in large 
measure from participation in a larger religious community. Such a 
community represents an ongoing tradition of shared beliefs, an 
organic entity not reducible to a mere aggregation of individuals.”

- Justice Brennan

The Faith Community Angle
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The Court’s New Definition

• Now includes all employees who play a “vital part in carrying out the mission 
of the [religious employer]”
– Focuses on what employees do, not their titles.
– Doesn’t use “important religious functions” wording

• Consistent with including employees who define, exercise or express a 
religious employer’s beliefs, and with a mission that includes being a faith 
community.
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“In a country with the religious diversity of the United States, 
judges cannot be expected to have a complete understanding 
and appreciation of the role played by every person who 
performs a particular function in every religious tradition. A 
religious institution’s explanation of the role of such 
employees in the life of the religion in question is 
important.”

The Court’s Invitation
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• Employment litigation may begin with:

– An administrative charge (EEOC or FEP agency); OR

– A complaint asserting a tort or contract claim, or a statutory violation.

• Defenses are asserted in response to a charge or a complaint.

• Regardless of the nature of the complaint, you will incur legal fees 
addressing any charge or complaint.  In some cases, you may incur 
fees through the “discovery phase” of litigation, through “summary 
judgment,” through trial, or even through appeal.

Practical Responses: HR Perspective
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• Employment litigation arises from actual injury, outrage, a need 
for vindication (for self or others), or need of money.

• The best defense is solid Human Resources practice:

– Transparency with regard to expectations and evaluations;

– Address, under organization policy, any actual injury;

– Resolve interpersonal disagreements is accordance with policy.

Practical Responses: HR Perspective cont.
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• Consistently apply religious requirements, regardless of the 
employee’s sex, race, color, national origin, age, disability, 
genetic information . . . .

– Mitigates pretext argument

• Avoid rudeness, innuendo, jokes, sneers, cartoons, and abuse 
based on any aspect of the employee’s person: sex, 
masculinity/ femininity, race, color, national origin, citizenship, 
age, disability, genetic information, military service, . . .  

Practical Responses: HR Perspective cont.
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• Use Human Resources to solidify the “religious mission” (formerly “ministerial”) exception:

– Job description describes the vital part that the job fulfills for the mission and the faith 
community

• Obtain employee acknowledgement.

– Align job descriptions and employment policies (beliefs and conduct) with Board level 
policies 

– Performance evaluations rate contribution to the mission and the community

• Do not allow “corporate culture” and efficiency concerns to obscure the essential mission-
related functions.

Practical Responses: HR Perspective cont.
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Determine whether and how nurturing a faith                            
community is part of your mission.

– Consider rewriting your mission statement:

• From: “Serve the needy” or “Educate kids”

• To: “Create a community that serves the needy/educates kids”

– Identify the employees who play a vital part in nurturing the 
religious character and exercise of the community.  

• I Cor. 12 (“those parts of the body that seem to be weaker are 
indispensable.” v. 22).

Practical Responses: 
Senior Leadership Perspective

1
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Adopt a policy regarding how your religious beliefs                      
must be implemented

– describe your community, mission and standards as an 
exercise/expression of your beliefs

• May need to review/clarify your beliefs

• Start with shared beliefs, then conduct

– Standards for employees, volunteers and guests

• Identify those who play in vital part in your mission

– Standards for activities and facility uses

Practical Responses: 
Senior Leadership Perspective

2
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Additional Considerations:
– Build on “church” and “minister” status

– Reevaluate qualifying services for housing allowance

– Document how your specific activities further your mission

– Distinguish sales of goods/services (and facility use) from commercial 
operations in ways related to mission.

– Provide clear public notice to prospective guests/customers of faith-based 
policies

– Avoid indignity of being lured in then excluded

Practical Responses: 
Senior Leadership Perspective

3
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Find your voice. 

– Negotiate:  contract conditions

– Legislate:  broad religious exemptions

– Litigate: “amicus” briefs; plaintiff or defendant

– DO NOT CALL IT THE “MINISTERIAL EXCEPTION”

– Communicate the Gospel 

Practical Responses: 
Senior Leadership Perspective

4
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The Supreme Court’s Support

The Liberal Majority in Obergefell

“Finally, it must be emphasized that religions, and those who 
adhere to religious doctrines, may continue to advocate with 
utmost, sincere conviction that, by divine precepts, same-sex 
marriage should not be condoned.  The first amendment 
ensures that religious organizations and persons are given 
proper protection as they seek to teach the principles that are 
so fulfilling and so central to their lives and faiths, and to their 
own deep aspirations to continue the family structure they 
have long revered.”
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• Race: Over the years, this Court has consistently repudiated "[d]istinctions between citizens solely 
because of their ancestry" as being "odious to a free people whose institutions are founded upon 
the doctrine of equality."

– Loving v. Virginia, 388 U.S. 11 (1967).  

• Sex: Many who deem same-sex marriage to be wrong reach that conclusion based on decent 
and honorable religious or philosophical premises, and neither they nor their beliefs are 
disparaged here…Marriage, in their view, is by its nature a gender-differentiated union of man and 
woman.  This view long has been held – and continues to be held – in good faith by reasonable 
and sincere people here and throughout the world.

– Obergefell v. Hodges, 135 S.Ct. 2584, 2602, 2594, 2607 (2015)

The Supreme Court’s Support
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Masterpiece Cake Shop

“The outcome of cases like this in other circumstances must await further 
elaboration in the courts, all in the context of recognizing that these 
disputes must be solved with tolerance, 

without undue disrespect to sincere religious beliefs, and 

without subjecting gay persons to indignities when they seek goods 
and services in an open market.  [emphasis added] 

Focus on Dignity and Respect
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“But even if you should suffer for what is right, you are 
blessed. “Do not fear their threats; do not be frightened.” But in 
your hearts revere Christ as Lord. Always be prepared to give 
an answer to everyone who asks you to give the reason for the 
hope that you have. But do this with gentleness and respect.”

1 Peter 3:14

Biblical Guidance
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• “…through Christ Jesus the law of the Spirit who gives life has 
set you free from the law of sin and death.” 
– Romans 12:2 

• The gospel provides dignity and beauty (and meaning, identity, 
belonging, etc.)

A Challenge:
Move Past Sexual and Religious Liberty
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OUR DIGNITY AS SINNERS…         FLOWS FROM THE CROSS
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