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I. INTRODUCTION

This article discusses noteworthy admiralty and maritime decisions involv-
ing seamen, longshoremen, passengers, maritime liens and attachments, 
oil pollution, salvage, marine insurance, marine contracts, and other issues 
that arise in the practice of maritime law. The survey period includes opin-
ions issued by federal and state courts in the United States between Octo-
ber 1, 2018, and September 30, 2019.

II. SEAMAN’S CLAIMS

A. Jones Act and Unseaworthiness
In 2019, the United States Supreme Court in Dutra Group v. Batterton1 
held that “a plaintiff may not recover punitive damages on a claim of 
unseaworthiness.”2 This decision resolved the split between the Fifth Cir-
cuit holding in McBride v. Estis Well Services, LLC3 that punitive damages 
could not be recovered in cases of wrongful death or personal injury caused 
by unseaworthiness and the Ninth Circuit holding in Batterton v. Dutra 
Group4 that punitive damages were available under general maritime law 
for claims of unseaworthiness.

Christopher Batterton was a deckhand on a vessel owned and operated 
by Dutra Group. While Batterton was working on the vessel in navigable 
waters, a hatch cover blew open and crushed his left hand. Pressurized air 
was being pumped into a compartment below the hatch cover, and the 
vessel lacked an exhaust mechanism to relieve the pressure when it got too 
high. The lack of a mechanism for exhausting the pressurized air made the 
vessel unseaworthy and caused permanent disability and other damages to 
Batterton. 

The Supreme Court granted certiorari to address the question of whether 
punitive damages may be awarded to a Jones Act seaman in a personal 
injury suit alleging a breach of the general maritime duty to provide a sea-
worthy vessel. The Court held: “Here, because there is no historical basis 
for allowing punitive damages in unseaworthiness actions, and in order 
to promote uniformity with the way courts have applied parallel statu-
tory causes of action, we hold that punitive damages remain unavailable in 
unseaworthiness actions.”5

1. Dutra Grp. v. Batterton, No. 18-266, 2019 U.S. LEXIS 4202 (June 24, 2019).
2. Id. at *26.
3. 768 F.3d 382 (5th Cir. 2014), cert. denied, 135 S. Ct. 2310 (2015).
4. Batterton v. Dutra Grp., 880 F.3d 1089 (9th Cir. 2018).
5. Dutra Grp., 2019 U.S. LEXIS 4202, at *6 (June 24, 2019).
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The Court’s decision was governed by its decisions in Miles and Atlantic 
Sounding. Miles established that the Court should look primarily to legis-
lative enactments for policy guidance, while recognizing that the Court 
may supplement these statutory remedies where doing so would achieve 
the uniform vindication of the policies served by the relevant statutes.6 
In Atlantic Sounding, the Court allowed recovery of punitive damages, but 
justified the departure from the statutory remedial scheme based on the 
established history of awarding punitive damages for certain maritime 
torts, including maintenance and cure.7 The Court stated that “for claims 
of unseaworthiness, the overwhelming historical evidence suggests that 
punitive damages are not available.”8 

The Court stated that it could not sanction a novel remedy here unless 
it was required to maintain uniformity with Congress’s clearly expressed 
policies. The Court considered the remedies typically recognized for Jones 
Act claims, noting that the Jones Act adopted the remedial provisions of 
FELA, that early decisions held that FELA damages were strictly com-
pensatory, and that Federal Courts of Appeals had unanimously held that 
punitive damages are not available under FELA.9 The Jones Act followed 
the same practices as FELA, the Jones Act “limits recovery to pecuniary 
loss,”10and the lower courts uniformly held that punitive damages are not 
available under the Jones Act.11,12 The position of those courts conforms 
with the discussion and holding in Miles. 

The Court was unpersuaded that policy grounds required allowing puni-
tive damages for unseaworthiness claims because (1) it was the Court’s 
overriding objective “to pursue the policy expressed in congressional enact-
ments, and because unseaworthiness in its current strict-liability form is 
our own invention and came after passage of the Jones Act, it would exceed 
our current role to introduce novel remedies contradictory to those Con-
gress has provided in similar areas”; (2) the Court was wary to depart from 
the practice under the Jones Act because a claim of unseaworthiness serves 
as a duplicate and substitute for a Jones Act claim; (3) allowing punitive 

 6. Miles v. Apex Marine Corp., 498 U.S. 19, 27 (1990).
 7. Atl. Sounding Co. v. Townsend, 557 U.S. 404, 411–14 (2009).
 8. Dutra Grp., 2019 U.S. LEXIS 4202, at *16. 
 9. Miller v. Am. President Lines, Ltd., 989 F.2d 1450, 1457 (6th Cir. 1993); Wildman v. 

Burlington N. R. Co., 825 F.2d 1392, 1395 (9th Cir. 1987); Kozar v. Chesapeake & Ohio R. 
Co., 449 F.2d 1238, 1243 (6th Cir. 1971).

10. Miles, 498 U.S. at 32.
11. McBride, 768 F.3d, at 388 (“[N]o cases have awarded punitive damages under the Jones 

Act”); Guevara v. Maritime Overseas Corp., 59 F.3d 1496, 1507 n.9 (5th Cir. 1995) (en banc); 
Horsley, 15 F.3d, at 203; Miller, 989 F.2d at 1457 (“Punitive damages are not . . . recoverable 
under the Jones Act”); Kopczynski v. The Jacqueline, 742 F.2d 555, 560 (9th Cir. 1984).

12. Dutra Grp., 2019 U.S. LEXIS 4202, at *20.
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damages on unseaworthiness claims would also create bizarre disparities 
in the law; and (4) allowing punitive damages would place American ship-
pers at a significant competitive disadvantage and frustrate the fundamental 
interest served by federal maritime jurisdiction: “the protection of maritime 
commerce.”13

In Stein v. County of Nassau,14 Plaintiff, Stein, was injured when a rung of 
a wooden ladder broke, which caused him to fall into the water between the 
dock and bulkhead.15 Plaintiff commenced this action against the County 
of Nassau, pursuant to the Jones Act, 46 U.S.C. § 30104, general maritime 
law, and N.Y. Gen. Mun. Law § 205-e, seeking to recover for personal inju-
ries he allegedly sustained as a result of the unseaworthiness of defendant’s 
vessel and/or defendant’s negligence.16 The court denied plaintiff’s motion 
for partial summary judgment on the issue of liability on his Jones Act and 
unseaworthiness and granted defendant’s application to dismiss under N.Y. 
Gen. Mun. Law § 205-e because plaintiff did not allege, much less estab-
lish, that defendant violated any statute or ordinance.17 

In Walker III v. Blackmer Pump Co.,18 the executor of the estate of the dece-
dent who died from lung cancer brought an action in state court against 
the manufacturers of pumps used aboard the vessels on which the decedent 
worked, alleging that asbestos exposure caused the decedent’s cancer.19 The 
action was removed to federal court and the district court denied defen-
dants’ motions for summary judgment.20 The district court determined that 
its maritime law jurisdiction could be invoked because the locality test was 
satisfied, given that the decedent worked as an electrician aboard the ves-
sel while serving in the Navy and aboard various other Naval vessels in the 
Philadelphia Naval Shipyard.21 Furthermore, the connection test was satis-
fied because (1) the asbestos exposure had a potentially disruptive impact 
on maritime commerce; and (2) the defective products bore a substantial 
relationship to traditional maritime activity.22 

13. Id. at *25–26.
14. Stein v. County of Nassau, 17-CV-6055 (SJF) (ARL), 2019 WL 4918103 (E.D.N.Y. 

2019).
15. Id. at *1. 
16. Id. 
17. Id. at *9. 
18. Walker III v. Blackmer Pump Co., 367 F. Supp. 3d 360 (E.D. Pa. Feb. 14, 2019).
19. Id. at 362–63.
20. Id. at 363. See Jones v. United States, 936 F.3d 318 (5th Cir. 2019) for an example of a 

grant of summary judgment including discussion of summary judgment burdens of proof 
on a seaman’s Jones Act negligence and unseaworthiness claims as well as the district court’s 
discretion in ruling on same.

21. Id. at 374–75.
22. Id. at 375.
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B. Maintenance and Cure
In In re 4-K Marine, L.L.C., a crew member was injured during an allision 
between two vessels, and the court was presented with the question whether 
“the owner of the stationary, ‘innocent’ vessel must be reimbursed for the 
medical expenses of an employee who fraudulently claimed his preexist-
ing injuries had resulted from the allision.”23 The court upheld the district 
court’s opinion finding that the owner of the stationary vessel is not entitled 
to reimbursement.24 In this case, the M/V TOMMY, owned and operated 
by Enterprise Marine Services, LLC, was pushing a flotilla of barges in the 
Mississippi River, and the lead barge made contact with the M/V MISS 
ELIZABETH that was stationary on the river’s bank.25 On appeal, the issue 
became whether Enterprise Marine was required to reimburse the owner 
of the M/V MISS ELIZABETH for back surgery on behalf of one of the 
injured crew members.26 Because the district court determined that the 
back injury was not a result of the allision, the owner of the MISS ELIZA-
BETH would not be responsible for any maintenance and cure payments 
related to the back injury and therefore could not receive a reimbursement 
from Enterprise Marine.27

In Knudson, v. M/V AMERICAN SPIRIT,28 a non-union seaman worked 
under a contract that included a maintenance rate of $8 per day. After 
receiving $8 a day for two years, plaintiff supplied defendants with evi-
dence showing that his living expenses were $45 per day.29 Plaintiff also 
offered the testimony of defendants who agreed that a person could not 
secure room and board for $8 per day.30 Under general maritime law, the 
parties may agree to a rate of maintenance, but that rate must be reason-
able.31 The court found that plaintiff met his burden of proving his prima 
facie case that $8 per day is an unreasonable rate of maintenance and that 
$45 per day was reasonable, therefore that the $8 per day maintenance rate 
stated in the Terms & Conditions of Employment was unenforceable.32

Adams v. Liberty Maritime Corp.33 involved a plaintiff’s claim against his 
employer for failure to provide adequate medical treatment to a seaman 

23. In re 4-K Marine, L.L.C., 914 F.3d 934, 936 (5th Cir. 2019).
24. Id. 
25. Id. 
26. Id.at 937. 
27. Id. 
28. Knudson, v. M/V AMERICAN SPIRIT, No. 14-cv-14854, 2019 U.S. Dist. LEXIS 8329, 

at *1 (E.D. Mich. Jan. 17, 2019).
29. Id. at *4. 
30. Id. at *5. 
31. Id. at *7. 
32. Id. at *13–14. 
33. Adams v. Liberty Maritime Corp., 2019 WL 4345996 (E.D.N.Y. Sept. 12, 2019).
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on its vessel.34 The plaintiff claimed that serious medical symptoms and 
ailments suffered were ignored by the captain and misreported to the 
representatives of a medical care service, and the medical records were 
improperly recorded in the ship’s records.35 Defendants moved to pre-
clude expert testimony by plaintiff’s treating physicians.36 The district 
court (1) granted summary judgment to the medical consultation com-
pany for the actions of independent contractor physicians; (2) did not 
exclude expert medical testimony in non-jury case for failure to comply 
with discovery obligations; (3) declined to apply the collateral source rule 
to the maintenance and cure claim; and (4) declined to decide whether 
the conduct of master would bind the owner for punitive damages in the 
maintenance and cure claim.37

C. Other Issues Affecting Jones Act Seamen
In both Scandies Rose Fishing Co., LLC v. Pagh38 and Glacier Fish Co., LLC v. 
Becerra-Valverde,39 the U.S. District Court for the Western District of Wash-
ington provided clarification as to the propriety of a Jones Act employer’s 
declaratory judgment action. In Scandies Rose, a seaman suffered two inju-
ries while working aboard a vessel owned by his Jones Act employer. The 
Jones Act employer and the seaman disagreed as to the rate of maintenance 
owed. In response, the Jones Act employer filed a declaratory action seek-
ing a determination of its maintenance and cure obligations. One month 
later, the seaman filed a parallel suit in state court asserting the typical tri-
partite causes of action available to a seaman: negligence, unseaworthiness, 
and maintenance and cure.40 The seaman contended that the employer’s 
declaratory judgment action was filed solely as a litigation strategy, and, 
thus he sought to dismiss the federal action arguing that General Maritime 
Law entitled the seaman to a jury trial on his maintenance and cure claim, 
because he asserted it in conjunction with his Jones Act negligence and 
unseaworthiness claims.41 The district court agreed and stayed the Jones 
Act employer’s declaratory action pending the resolution of the seaman’s 
state court action.42 However, in Glacier Fish, the district court found just 
the opposite and allowed a Jones Act employer’s declaratory action to pro-
ceed.43 In Glacier Fish, unlike Scandies Rose, the Jones Act seaman did not file 

34. Id. at *1. 
35. Id. at *3. 
36. Id. at *4. 
37. Id. at *11.
38. C.A. No. C18-672, 2018 WL 5276587, 2018 AMC 2775 (W.D. Wash. 2018). 
39. 345 F. Supp. 3d 1340 (W.D. Wash 2018). 
40. Scandies Rose, 2018 WL 5276587, at *2. 
41. Id. at *4 (citing Fitzgerald v. U.S. Lines Co., 374 U.S. 16 (1963)). 
42. Id. at *6. 
43. Glacier Fish, 345 F. Supp. 3d at 1348. 



Tort Trial & Insurance Practice Law Journal, Spring 2020 (55:2)84

his state court suit until almost a full year after the Jones Act employer filed 
its declaratory judgment action. Considering this fact along with other rel-
evant factors, such as avoiding duplicative litigation or piecemeal resolu-
tion of disputes, the district court distinguished Scandies Rose and declined 
to stay or dismiss the Jones Act employer’s declaratory judgment action.44

III. LONGSHOREMEN CLAIMS

Manson Gulf, L.L.C. v. La Fleur involved a wrongful death action arising 
from an offshore worker’s fall through an open hole in the grating of an 
offshore platform that was decommissioned and being deconstructed.45 On 
appeal, the Fifth Circuit was specifically tasked with addressing whether 
Manson Gulf’s expert witness who offered testimony that LaFleur should 
have discovered the hole in the platform should have been excluded; 
(2) whether the evidence was sufficient to conclude that Manson was liable 
to the La Fleur family; (3) whether the district court erroneously excluded 
personal consumption from future earnings in its damage calculations; and 
(4) whether the district court erred in awarding prejudgment interest on 
future damages.46 The court affirmed issues 1–3 and vacated and remanded 
on issue 4.47 Of particular note in this opinion, in light of the litigation his-
tory where the case has been before the Fifth Circuit on a prior occasion, is 
that the district court was previously reversed on many of these issues and 
then upon a bench trial of the case, found no fault on the part of La Fleur.48 

At issue in Iopa v. Saltchuk-Young Brothers, Ltd. was what standard the 
Ninth Circuit should apply when striking an untimely petition for attor-
ney’s fees under the Longshore and Harbor Workers’ Compensation Act 
(“LHWCA”).49 Considering the applicable law, the Ninth Circuit held that 
the proper analysis standard would be excusable neglect.

In Iopa, a longshoreman successfully litigated claims for temporary 
disability benefits under the LHWCA, and the administrative law judge 
(“ALJ”) held that the longshoreman was entitled to attorney’s fees and 
costs. The longshoreman’s attorney improperly filed a fee petition for 
work done with the wrong office and, then months later, filed a corrected 
petition with the correct office. The ALJ issued an order striking the first 

44. Id. 
45. Manson Gulf, L.L.C. v. La Fleur, 2019 WL 4124431, at *1 (5th Cir. Aug. 29, 2019). See 

Mayes v. Selvick Marine Towing Corp., 2019 U.S. Dist. LEXIS 126643, at *1, 2019 WL 3457694 
(E.D. Wis. July 30, 2019), for a discussion of the classification of employee as Jones Act sea-
man versus LHWCA worker and the claims available to each.

46. Id. at *2. 
47. Id.
48. See Manson Gulf, L.LC. v. Modern Am. Recycling Serv. Inc., 878 F.3d 130, 133 (5th 

Cir. 2017).
49. 916 F.3d 1298, 2019 AMC 926 (9th Cir. 2019). 
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petition due to his lack of authority and also struck the second petition 
based on a finding of untimeliness without excusable neglect.50 On appeal, 
the longshoreman’s counsel argued that the ALJ did not apply the proper 
standard in evaluating the circumstances for the untimely fee petition. 

Relying upon the revisions to the Rules of Practice and Procedure for 
Administrative Hearings, the Ninth Circuit held that, in evaluating an 
untimely petition, the court would utilize the “excusable neglect” stan-
dard.51 In determining whether circumstances constitute excusable neglect, 
courts rely upon a four-factor test enunciated in Pioneer Investment Services 
Co. v. Brunswick Associates Ltd. Partnership.52 The factors include: “[1] the 
danger of prejudice to the debtor, [2] the length of the delay and its poten-
tial impact on judicial proceedings, [3] the reason for the delay, including 
whether it was within the reasonable control of the movant, and [4] whether 
the movant acted in good faith.”53 Evaluating the facts in light of these fac-
tors, the Ninth Circuit did not find excusable neglect and affirmed the 
ALJ’s prior order. 

IV. PASSENGER CLAIMS

In Guevara v. NCL (Bahamas) Ltd.,54 the United States Court of Appeals for 
the Eleventh Circuit held that a warning sign advising passengers to “hold 
the handrail” and “watch your step” that had been permanently affixed 
to its ship for years was sufficient evidence the cruise line had notice of 
the dangerous condition to trigger its duty to warn passengers thereof.55 
However, its decision also clarified that the existence of a warning sign did 
not result in automatic liability for failure-to-warn where the carrier could 
show the sign itself was an adequate warning in order to defeat the claim.56

In K.T. v. Royal Caribbean Cruises, Ltd.,57 the Eleventh Circuit reversed 
and remanded the dismissal of a minor passenger’s negligence claim for 
the cruise ship operator’s failure to warn her or her custodians about the 
dangers of sexual assaults aboard its ships enhanced by minors wrong-
fully being provided with or allowed to gain access to alcohol by crew or 
other passengers.58 The court held that her Complaint, alleging that Royal 
Caribbean had abundant notice and actual knowledge of the dangers that 
resulted in her sexual assault on the cruise and that the carrier’s failure to 

50. Id. at 1300. 
51. Id. at 1301. 
52. 507 U.S. 380, 395 (1993). 
53. Id.
54. Guevara v. NCL (Bahamas) Ltd., 920 F.3d 710 (11th Cir. 2019).
55. Id. at 722.
56. Id.
57. K.T. v. Royal Caribbean Cruises, Ltd., 931 F.3d 1041 (11th Cir. 2019).
58. Id. 
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warn her or her custodians was a but-for cause of that harm, stated plau-
sible negligence claim based on the cruise line’s failure to warn of such 
danger.59

The Eleventh Circuit also ruled on a trio of cases involving notice 
to passengers on the abbreviated timeframe in which they may file suit 
against a cruise line based on the limitations noted on the cruise ticket.60 
In the Eleventh Circuit, it has long been established that a limitation on 
the time for filing suit contained within a cruise ticket contract will be 
enforced “if the passenger had reasonably adequate notice that the limit 
existed and formed part of the passenger contract.”61 Over the course of the 
last year, the Eleventh Circuit has repeatedly affirmed lower court deci-
sions upholding cruise ship ticket provisions contractually shortening the 
time limitation for bringing personal injury actions against the cruise line, 
despite the general three-year statutory limitations period on all maritime 
tort claims.62 

In DannaMarie Provost v. Hall, the Eleventh Circuit rejected the Plain-
tiff’s contention that they did not have adequate notice of the ticket’s time 
limitation “because the typeface used for that provision was not bold, 
highlighted, or printed in a contrasting color.”63 In Caron v. NCL (Baha-
mas) Ltd., the Eleventh Circuit enforced a one-year limitations period for 
bringing personal-injury suits in a cruise ticket contract despite appellant’s 
argument that the word “suit” was ambiguous.64 Finally, in Baer v. Silversea 
Cruises Ltd., the Eleventh Circuit held that a passenger’s negligence claims 
against the cruise line that largely arose from subpar medical treatment 
at an on-shore hospital (where cruise line sent him) were covered by the 

59. Id. at 1045.
60. DannaMarie Provost v. Hall, 757 F. App’x 871 (11th Cir. 2018), cert. denied sub nom. 

Miorelli v. Royal Caribbean Cruise Lines, Ltd., 139 S. Ct. 2616 (2019); Caron v. NCL (Baha-
mas), Ltd., 910 F.3d 1359, 2019 AMC 30 (11th Cir. 2018); Baer v. Silversea Cruises Ltd., 752 
F. App’x 861 (11th Cir. 2018).

61. Nash v. Kloster Cruise A/S, 901 F.2d 1565; 1990 AMC 2744 (11th Cir. 1990).
62. DannaMarie Provost v. Hall, 757 F. App’x 871 (11th Cir. 2018), cert. denied sub nom. 

Miorelli v. Royal Caribbean Cruise Lines, Ltd., 139 S. Ct. 2616 (2019); Caron v. NCL (Baha-
mas), Ltd., 910 F.3d 1359; 2019 AMC 30 (11th Cir. 2018); Baer v. Silversea Cruises Ltd., 752 
F. App’x 861 (11th Cir. 2018).

63. DannaMarie Provost, 757 F. App’x at 876 (holding that “cruise ticket contracts printed 
in a similar size and typeface were sufficient ‘as a matter of physical presentation’ to provide 
reasonable notice to passengers where, as here, the relevant provision was clearly labeled and 
an additional notice in a prominent location (such as the cover of the ticket booklet) directed 
ticket-holders to the contract section of the booklet”).

64. Caron v. NCL (Bahamas), Ltd., 910 F.3d 1359 (11th Cir. 2018) (rejecting the argument 
that the word “suit” in the ticket contract was ambiguous unless it was “construed to permit 
claims first mentioned in an amended complaint more than one year after the incident, as 
long as the initial complaint is filed within the year” because when read in context, the provi-
sion unambiguously bars a passenger from raising new claims in an amended complaint more 
than a year after an incident).
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one-year limitation period established in the ticket contract and, therefore, 
time-barred.65

In Sugamele v. Town of Hempstead,66 passengers on a speedboat, who were 
injured when the speedboat allided with marshy body of land located off 
the coast of Long Island, and estates of passengers, who were killed as 
result of this accident, brought an action against the Town of Hempstead 
(“Town”) to recover damages for personal injuries and wrongful death.67 
The plaintiffs alleged that the Town was negligent in its installation and 
placement of buoys marking a channel around a marshy body of land in 
the town.68 

The Supreme Court of Nassau County granted the Town’s motion for 
summary judgment, and the passengers and passengers’ estates appealed.69 
The Supreme Court, Appellate Division, Second Department reversed, 
holding that the issue of fact regarding the Town’s comparative fault based 
on its placement and maintenance of buoys marking a channel around 
marshy body of land precluded grant of summary judgment to town.70 The 
court found that maritime law was applicable in this case, and it recog-
nized a general theory of liability for negligence.71 Therefore, the town 
failed to establish its prima facie entitlement to judgment as a matter of 
law. Although the Town submitted evidence suggesting that the accident 
may have been at least partly caused by negligence on the part of the boat’s 
operator, the Town failed to meet its prima facie burden of demonstrating 
the lack of any triable issues of fact regarding the Town’s comparative fault 
based on its placement and maintenance of the buoys.72

V. CONTRACT

In D’Amico Dry Ltd. v. Primera Maritime (Hellas) Limited, 886 F.3d 216 (2d 
Cir. 2018), a judgment creditor, d’Amico, brought an action under fed-
eral admiralty jurisdiction against a judgment debtor and its alleged alter 
egos to enforce an English court’s judgment on freight forward agreement 
(FFA) concerning future ocean freight rates.73 The district court dismissed 
for lack of subject matter jurisdiction, saying that a FFA was not a mari-
time contract, and denied reconsideration, which the judgment creditor 

65. Baer v. Silversea Cruises Ltd., 752 F. App’x 861 (11th Cir. 2018).
66. Sugamele v. Town of Hempstead, 169 A.D.2d 852, 2019 AMC 684 (N.Y. App. Div. 

2019).
67. 169 A.D.2d 852.
68. Id. 
69. Id.
70. Id.
71. Id. at 853.
72. Id.
73. Id. at 216.
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appealed.74 The Second Circuit vacated and remanded. After bench trial 
on remand, the U.S. District Court for the Southern District of New York 
dismissed, and the judgment creditor appealed, while the judgment debtor 
moved for sanctions. 

On appeal, the judgment creditor argued that the FFA was a maritime 
contract because, on the facts found by the district court at trial, the agree-
ment with judgment debtor was a hedge against another risk: d’Amico’s 
exposure to shifts in the market price for shipping on certain routes.75 The 
Second Circuit vacated and remanded, holding the FFA was a maritime 
contract and the judgment creditor’s appeal was not frivolous.76

In Blank River Services, Inc. v. Towline River Service, Inc.,77 Plaintiff brought 
suit against Defendant, asserting that it charted a towboat to Defendant 
and that Defendant returned the towboat in an unacceptable condition, 
with several pieces of equipment missing, broken, or damaged.78 Plaintiff 
sought damages based on a breach of a maritime contract—the charter 
agreement.79 Defendant filed a declaratory judgment action in Pennsyl-
vania state court and, in the instant action, sought the District Court to 
abstain from hearing the case because the state court proceedings were 
parallel and extraordinary circumstances that merited abstention under the 
Colorado River80 abstention analysis.81

The Court assumed for purposes of the Defendant’s motion that the 
proceedings were parallel because they presented “substantially identi-
cal claims, raising nearly identical allegations and issues.”82 However, the 
Court determined that no extraordinary circumstances existed justifying 
abstention because the factors articulated by the Third Circuit Court of 
Appeals83 did not favor abstention: (1) this was not an in rem action; (2) the 
federal forum was not inconvenient for the parties; (3) no federal policy 
existed that the claims should be tried in the state court, and Congress 
specifically stated that maritime cases should be tried in federal court, so 
no issue of piecemeal litigation existed; (4) although Defendant filed its 
declaratory judgment action in state court prior to Plaintiff filing the pres-

74. Id. 
75. Id. at 218.
76. Id. at 229.
77. Blank River Services, Inc. v. Towline River Service, Inc., No. 2:19-CV-00418, 2019 WL 

3940837 (W.D. Pa. Aug. 21, 2019).
78. Id. at *1.
79. Id. 
80. Colo. River Water Conservation Dist. v. United States, 424 U.S. 800 (1976).
81. Id. at *2–3.
82. Id. at *4.
83. Nationwide Mut. Fire Ins. Co. v. George V. Hamilton, Inc., 571 F.3d 299, 307–08 (3d 

Cir. 2009).
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ent action, the timing of when jurisdiction was obtained in each court was 
not dispositive; (5) federal law controlled this dispute; and (6) whether the 
state court was capable of adequately protecting the parties’ interests was 
immaterial for Defendant’s argument.84 Thus, the Court denied Defen-
dant’s motion.85

VI. MARINE INSURANCE 

In Chartis Property Casualty Co. v. Inganamort,86 Plaintiff issued an insurance 
policy to Defendants, insuring Defendants’ sixty-five-foot yacht, Three Times 
A Lady, which was berthed in Boca Raton, Florida.87 The yacht suffered a 
partial sinking while docked in Florida, and Plaintiff claimed that a hole in 
the boat brought about by years of lack of upkeep caused the partial sink-
ing.88 Plaintiff sought a declaratory judgment that insurance coverage for the 
loss was barred and/or limited, and Defendants moved to dismiss the com-
plaint.89 Plaintiff asserted that the insurance policy did not cover the dam-
age because the policy was an “all-risk” policy that only covered fortuitous 
losses.90 Defendants asserted that federal law did not apply and that, under 
Florida law, the burden to prove that an exception to coverage existed rested 
with Plaintiff.91 

The District Court held that federal admiralty law applied and that the 
fortuitous loss rule was an entrenched federal rule, stating that “all-risk pol-
icies in marine insurance contracts only cover losses caused by fortuitous 
events.”92 As such, the Defendants had the burden of proof.93 Defendants 
contended that the partial sinking of their boat arose from heavy rainfall; 
however, the expert reports submitted by Defendants did not state a clear 
case for rainfall as a cause for the partial flooding, and Defendants did not 
provide sufficient evidence of heavy rain in the area during the applicable 
time period.94 Thus, the Court determined that Defendants failed to meet 
their burden and, as such, were not entitled to insurance coverage.95 

84. Id. at *5–8.
85. Id. at *11.
86. Chartis Prop. Cas. Co. v. Inganamort, No. 12-04075, 2019 WL 1277518 (D.N.J. Mar. 

20, 2019).
87. Id. at *1.
88. Id. 
89. Id. 
90. Id. at *2.
91. Id.
92. Id. at *2–3.
93. Id. at *3.
94. Id. at *3– 4.
95. Id. at *5.
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VII. CARGO 

The Sixth Circuit grappled with whether the Carriage of Goods by Sea 
Act (COGSA) controlled in Dimond Rigging Co. v. BDP International, Inc.96 
There, a Chinese auto manufacturer contracted with Dimond, an Ameri-
can company, to rig, dismantle, and ship used automotive assembly-line 
equipment to China.97 Dimond hired BDP, a freight forwarder to perform 
the work, which, without seeking approval from Dimond, hired another 
freight forwarder, Logitrans, to perform some of the work.98 BDP and 
Logitrans failed to appear at a pre-loading inspection meeting, causing 
delays, higher costs, and partial short shipment.99 Dimond then sued BDP 
and Logitrans in the Northern District of Ohio for breach of fiduciary 
duty, unjust enrichment, and fraud.100 At issue was whether COGSA con-
trolled the bill of lading.101 COGSA has a one-year statute of limitation 
so that if COGSA applies, Dimond must have filed its claim within one 
year of delivery of the cargo.102 Because the bill of lading was issued for 
transport goods in foreign trade from a United States port to a foreign 
port, COGSA applied, and Dimond failed to timely file its claim against 
the freight forwarders.103

In re M/V Flaminia involved a limitation action following an explosion 
and fire on board a ship transporting hazardous cargo.104 In 2012, the M/V 
MSC FLAMINIA was crossing the Atlantic Ocean bound for Antwerp, 
Belgium. The vessel had departed from New Orleans, Louisiana, fourteen 
days earlier.105 On July 14, 2012, alarms sounded, a smoke cloud rose from 
one of the holds, and an explosion followed thereafter.106 As a result of the 
explosion and a fire, three members of the crew were killed, thousands of 
cargo containers were destroyed, and the vessel was seriously damaged. 
MSC brought an action seeking exoneration from, or, alternatively, limita-
tion of liability, related to an explosion and fire caused by hazardous chemi-
cals. The Court divided the trial into two phases: a “Phase I” trial that 
determined the cause of the explosion; and a “Phase II” trial to establish 
responsibilities.107

 96. Dimond Rigging Co. v. BDP Int’l, Inc., 914 F.3d 435 (6th Cir. 2019). 
 97. Id. at 438. 
 98. Id. at 439. 
 99. Id. at 440. 
100. Id. 
101. Id. at 441–42. 
102. Id. at 441. 
103. Id. at 442.
104. In re M/V Flaminia, 339 F. Supp. 3d 185, 2019 AMC 2113 (S.D.N.Y. 2018).
105. Id. at 191.
106. Id. 
107. Id. 
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In Phase I, the Court found that divinylbenze (“DVB”), a chemical con-
tained in a container aboard the FLAMINIA ignited by a spark, caused the 
explosion and fire.108 In Phase II, the NVOCC shipper of the cargo and 
company that arranged for transportation of DVB cargo brought third-
party action against company that processed the ocean bill of lading for 
DVB cargo, alleging it failed to ensure proper stowage instructions for 
DVB.109 The court held that MSC and the manager/operator were not 
liable for maritime-based negligence and were entitled to full indemni-
fication from the manufacturer and the NVOCC, and the carrier was not 
liable for maritime-based negligence.110 Finally, the court found that the 
manufacturer of DVB and the NVOCC were strictly liable under COGSA 
for losses arising from the explosion.111 This case is currently in a “Phase 
III” to determine damages. 

VIII. MARITIME LIENS, ATTACHMENT, AND SHIP MORTGAGE ACT

A. Maritime Liens 
In Bunkers Holdings, Ltd. v. Yang Mingo Liber. Corp., the Ninth Circuit Court 
of Appeals considered whether a supplier provided bunkers “on the order 
of the owner” and therefore, could claim a maritime lien.112 The plaintiff-
supplier provided bunkers to a vessel while the ship docked in Russia. The 
vessel owner had ordered the bunkers from a fuel broker and did not direct 
the broker to select any particular supplier. In turn, the fuel broker entered 
into a separate contract with the plaintiff-supplier to procure the bunkers. 
Shortly thereafter, the fuel broker filed for bankruptcy, thereby forcing 
the plaintiff-supplier to pursue payment through an action in rem against 
the vessel. Assuming that United States law applied, the court analyzed 
whether the supplier “provid[ed] necessaries to a vessel on the order of the 
owner or a person authorized by the owner.”113

Analyzing the facts, the Ninth Circuit found that the plaintiff-supplier 
was not entitled to a maritime lien. The supplier clearly did not provide 
the bunkers by order of the owner, because it did not contract with the 
vessel owner. Likewise, the court found that the fuel broker was not a per-
son authorized by the owner. Specifically, the fuel broker was neither the 
owner, the master, nor an entity entrusted with the management of the ves-
sel. Moreover, the court noted that the plaintiff-supplier failed to submit 
any evidence that the fuel broker acted as an agent for the vessel owner. 

108. Id. 
109. Id. at 194. 
110. Id. at 244. 
111. Id. at 185. 
112. 906 F.3d 843, 845–46, 2018 AMC 2484 (9th Cir. 2018). 
113. Id. at 845 (quoting 46 U.S.C. § 31342(a)). 
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Rather, because the fuel broker entered into a separate contract with the 
supplier, the supplier could not claim a maritime lien.114 Accordingly, the 
Ninth Circuit held that the supplier could not maintain a maritime lien 
against the vessel owner.

In SPM Management, LLC v. M/Y Sea Ayre V, the Fourth Circuit affirmed 
the imposition of a maritime lien against a yacht for unpaid wharfage.115The 
vessel owners contended that no implied dockage contract had been estab-
lished due to the insufficient evidence to establish the management com-
pany’s interest in the area where the vessel was tied to the floating pier.116 
However, the panel affirmed the finding of the recording plat, which state 
law recognized as sufficient, “to ‘locate the land in dispute within the clear 
description of the deed.’”117 The vessel owners further contended that the 
management company could not claim ownership over the dock because 
“the Commonwealth of Virginia’s sovereign ownership of subaqueous 
lands” meant that no party could assert an ownership over that land.”118 
The panel noted that even though the Commonwealth of Virginia did own 
the subaqueous lands, the subaqueous bed of the waterway was not impli-
cated “but rather the water area above it.”119 The vessel owners put on no 
evidence to contest the management company’s claim to title, and the panel 
recognized this silence as deafening.120

At issue in Barnes v. Sea Hawaii Rafting, LLC was whether a vessel’s trailer 
should be considered an appurtenance of the vessel.121 The plaintiff, a sea-
man, suffered an injury while in the service of the vessel and asserted a mar-
itime lien against the vessel as a result of the vessel owner’s failure to pay 
maintenance and cure and arrested the vessel.122 The seaman’s substitute 
custodian agreed to serve in that capacity only if the vessel was arrested 
along with the trailer upon which it had been secured, in order to allow the 
substitute custodian to easily transport the vessel if necessary. Thus, the 
court had to determine whether the trailer constituted an appurtenance 
of the vessel and, thus, extended the seaman’s maritime lien to encompass 
the trailer. The court answered affirmatively and noted that the trailer is 
necessary to (1) maintain and supply the vessel after each trip; (2) assist in 
storage of the vessel after a trip; and (3) launch the vessel into the water 
and retrieve the same at the end of each trip.123 Moreover, the district court 

114. Id. 
115. 756 F. App’x 304, 2019 AMC 210 (4th Cir. 2018) 
116. Id. at 306.
117. Id. (quoting Smith v. Bailey, 127 S.E. 89, 92 (Va. 1925)).
118. Id. at 307.
119. Id. (citing Va. Code §§ 28.2-1200, -1203, -1204, -1205 (2016)).
120. Id. 
121. 358 F. Supp. 3d 1083, 1085, 2019 AMC 424 (D. Haw. 2018). 
122. Id. at 1086. 
123. Id. at 1091. 
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also noted that the trailer provides a “necessary” to the vessel in the way of 
towage. In fact, the court analogized the trailer’s function to that of a tug 
towing a barge.124 

B. Attachment 
In Hays Tug & Launch Services, Inc. v. Draw Events, LLC, Plaintiffs, Hays Tug 
& Launch Services, Inc., Pollution Solutions of New Jersey, LLC d/b/a 
River Service, McAllister Towing of Philadelphia, Inc. and General Marine 
& Industrial Services, Inc., provided services during the 2015 Tall Ship 
Challenge, which was organized and managed by Defendants.125 Defen-
dants were under contract with the event hosts, Cooper’s Ferry Partner-
ship, the Adventure Aquarium, the Delaware River Waterfront Corporation 
(DRWC), and the Independence Seaport Museum.126 Defendant subcon-
tracted with Hays Tug to provide barge and towing services, McAllister 
Towing to provide towing services to move vessels in the Delaware River, 
River Services to provide barge, towing and repair services and supplies to 
maintain the barges, and to assist in the emergency recover, transporta-
tion and repair of “Big Mama Duck,” which was a large floating rubber 
duck that deflated in the water during the Tall Ship Challenge. General 
Marine provided crane and labor to transport, recover, and repair Big 
Mama Duck.127 Draw Events brought suit in the Eastern District Court 
of Pennsylvania against Cooper’s Ferry, DRWC, Adventure Aquarium and 
Independence Seaport Museum due to unpaid invoices.128 Plaintiffs sought 
to intervene but the Court denied their motion.129 The Court dismissed 
the action following a settlement between the parties.130

Plaintiffs then filed suit against Draw Events and its sole member, Craig 
Samborski, and served Cooper’s Ferry and Adventure Aquarium with writs 
of attachment and garnishment.131 Plaintiffs asserted that the writ of attach-
ment garnished the $50,000 settlement check prepared by Cooper’s Ferry 
on behalf of all of the defendants for Draw Events, because “(1) it was still 
in the hands of Cooper’s Ferry—the garnishee—by way of its attorney, 
when it was served, and (2) the funds did not transfer from Cooper’s Ferry’s 
possession until Draw Events deposited it several days after and the check 
subsequently cleared.”132 Draw Events, and garnishees Cooper’s Ferry and 
Adventure Aquarium, argued that the writs of attachment did not garnish 

124. Id. at 1093–94. 
125. 364 F. Supp. 3d 365 (D.N.J. Jan. 25, 2019).
126. Id. at 367.
127. Id. 
128. Id.
129. Id.
130. Id.
131. Id. at 367–68.
132. Id. at 368.
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the $50,000 because it was not in the garnishees’ possession when they were 
served with Plaintiffs’ writs.133 Defendants additionally argued that the 
dispute was contractual rather than maritime in nature.134 The Court held 
that Plaintiffs adequately secured a writ of attachment because (1) Plaintiffs 
have asserted in personam claims against Defendants; (2) Defendants did not 
contend that they were amenable to service in the District of New Jersey; 
(3) Defendants did not meet their burden of showing that the garnishees 
were not in possession of the settlement check at the time Plaintiffs’ writs 
were served; (4) Plaintiffs’ services of “chartering and towing of barges, ser-
vices to repair or maintain barges, towing and services of vessel, the rental 
and servicing of docks, and the use of a crane to retrieve a deflated vessel” 
were all activities that were maritime in nature.135 Therefore, the District 
Court did not vacate Plaintiffs’ writs of attachment.136 

C. Ship Mortgage Act 
In Bank v. M/V “MOTHERSHIP,” Howard Bank filed an in rem proceeding 
seeking to foreclose on a preferred ship mortgage owned by an individual 
who, after the filing of the complaint in admiralty and an order appointing 
the U.S. marshal as substitute trustee, filed a bankruptcy petition in the 
Maryland bankruptcy court.137 In addition to the in rem claims, Bank also 
filed an in personam claim against the debtor and the debtor’s husband for 
breach of contract.138The bankruptcy court decided that, even though the 
debtor should have the first opportunity to sell the vessel, it was unable to 
authorize the sale of the vessel, given that the district court had assumed 
jurisdiction over it.139 In determining whether to authorize the marshal to 
sell the vessel or to permit the bankruptcy court to provide the debtors 
with the first opportunity to sell the vessel, the district court followed the 
courses charted by the other courts and authorized the latter.140 The dis-
trict court reasoned that the bankruptcy court was best equipped to resolve 
whether the creditor or the debtor was in the better position to sell the ves-
sel.141 The district court issued a stay of the in rem and in personam claims 
to permit the bankruptcy court to allow for the disposition of the vessel.142

133. Id.
134. Id. at 368.
135. Id. at 369–74.
136. Id. at 374.
137. Bank v. M/V “MOTHERSHIP,” 387 F. Supp. 3d 629, 630 (D. Md.); appeal filed, How-

ard Bank v. Moran (4th Cir. Sept. 26, 2019). 
138. Id.
139. Id. at 631.
140. Id. at 632 (citing Adams v. M/V Tenacious, 203 B.R. 297 (D. Alaska 1996); O’Hara Corp. 

v. F/V N. Star, 212 B.R. 1 (D. Me. 1997)).
141. Id. at 633.
142. Id.
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IX. CRIMINAL 

The First Circuit vacated defendant’s sentence of seventy-seven months’ 
imprisonment and remanded this case for revised sentencing in United 
States v. Reyes-Rivas.143 The First Circuit held that, under the Jones Act, the 
district court impermissibly considered an untranslated Spanish-language 
document at the defendant’s sentencing.144 The presentence report deter-
mined that defendant qualified as a “career offender” because he had two 
prior convictions for “crimes of violence.”145 To support the assertion that 
defendant’s prior conviction for aggravated battery was a crime of violence, 
the government attached a Spanish-language copy of a Puerto Rico judg-
ment of conviction.146 The district court ruled that defendant’s aggravated 
battery conviction qualified as a crime of violence and that defendant was 
a career offender.147 The First Circuit vacated and remanded the sentence. 
The court held that the Jones Act required that the court set aside the 
untranslated document concerning defendant’s judgment of conviction.148 
Thus, the court had no basis to conclude that the district court permissibly 
found that defendant’s conviction was for aggravated battery in the fourth 
degree.149

In United States v. Aybar-Ulloa, the First Circuit affirmed defendant’s 
convictions of two counts of drug trafficking in international waters while 
aboard a stateless vessel in violation of the Maritime Drug Law Enforce-
ment Act (MDLEA).150 The court held that defendant’s challenges to his 
convictions failed, but that the district court erred in denying defendant 
a minor participant reduction under Section 3B1.2(b) of the sentencing 
guidelines.151 Specifically, the court reasoned that in light of prior prec-
edent concerning defendant’s assertion about the content of international 
law, the court must reject defendant’s constitutional contention regarding 
the scope of Congress’s power to criminalize his conduct.152 The court 
also reasoned that because Amendment 794 to the Sentencing Guidelines, 
which added five factors to the application note, applies retroactively, this 
case must be remanded for resentencing so that the district court can have 
an opportunity to apply the new factors.153

143. United States v. Reyes-Rivas, 909 F.3d 466, 466–67 (1st Cir. 2018).
144. Id.
145. Id. at 467. 
146. 909 F.3d at 468. 
147. Id. at 469. 
148. Id. at 471.
149. Id. 
150. United States v. Aybar-Ulloa, 913 F.3d 47, 49 (1st Cir. 2019).
151. Id.
152. Id. 
153. Id. at 47. 
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In United States v. Prado, three defendants, who were arrested on a go-
fast boat in international waters, brought a motion to dismiss their charges 
under the MDLEA for conspiracy to possess with intent to distribute and 
possession with intent to distribute cocaine.154 The district court denied 
the motion; the defendants entered guilty pleas and appealed on the basis 
that the government failed to show that the go-fast boat was stateless and 
subject to the jurisdiction of the United States as required by 46 U.S.C. S 
80503(e)(1).155 

The Second Circuit agreed with the defendants and vacated the judg-
ments of conviction, holding that (1) even if defendants had every reason-
able opportunity, and every good reason, to make an oral claim of nationality 
or registration for the boat without being asked by Coast Guard officers to 
make such a claim, their failure to do so, by itself, did not establish state-
lessness, for purposes of showing the boat was subject to the jurisdiction 
of the United States as a vessel without nationality; (2) the government’s 
failure to establish that the boat was without nationality did not mean that 
the district court was without subject matter jurisdiction; and (3) defects 
in plea colloquy were not harmless error.156 Therefore, the indictment was 
dismissed, and the judgments of conviction were vacated.157 

X. LIMITATION OF LIABILITY 

Shell Offshore, Inc. v. Tesla Offshore, LLC, involved a multi-party lawsuit aris-
ing out of an incident in which a sonar towfish severed a mooring line 
of Shell’s semi-submersible drilling rig in the Gulf of Mexico.158 The alli-
sion lead to a shutdown of drilling operations that resulted in significant 
property losses and consequential damages.159 International Offshore Ser-
vices, LLC, the owner/operator of the vessel pulling the towfish, claimed 
limited liability. At trial, a jury awarded a verdict in favor of Shell Off-
shore and notably denied International’s limitation of liability defense.160 
International appealed the verdict, arguing that the court’s instruction that 
the vessel was a towing vessel led the jury to improperly reject its liability 
defense because the captain of the M/V THUNDER did not hold a tow-
ing license.161 

154. United States v. Prado, 933 F.3d 121 (2d Cir. 2019).
155. Id. 
156. Id. at 154. 
157. Id. 
158. Shell Offshore, Inc. v. Tesla Offshore, LLC, 905 F.3d 915 (5th Cir. 2018). 
159. Id. at 919–20. 
160. Id. 
161. Id. at 920. 
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On appeal, the Fifth Circuit affirmed the district court’s determination 
that the M/V THUNDER was a towing vessel.162 In so holding, the court 
sought, in a unique procedure, the opinion of the United States Solicitor 
General on whether the dragging of the towfish was towing under the 
applicable statutes and regulations.163 The Solicitor General agreed with 
the conclusion of the district court and wholly rejected the arguments 
made by International that the statute defining “towing vessel” should be 
read narrowly. Id. Based on this rejection of International’s argument that 
the vessel was not a towing vessel, the court affirmed the district court’s 
finding such that International could not limit its liability due to Interna-
tional’s “privity and knowledge” that arose from the improperly licensed 
captain, a regulatory violation.164 

Another Fifth Circuit Case, SCF Waxler Marine v. M/V ARIS, arose from 
an allision on the Mississippi River involving a bulk carrier, a tank vessel, 
and two shoreside facilities.165 After litigation commenced, Aris T filed a 
limitation complaint in an attempt to limit its liability. Id. Similarly the 
owner of the Loretta G. Cenac (one of the vessels involved in the accident), 
sought to limit its liability, and the two actions were consolidated. Under 
the Louisiana Direct Action Statute, Valero, Shell, and Motiva brought 
claims directly against the excess insurers of the vessel owners. Whether 
the primary insurance policies at issue contained the required Crown Zeller-
bach clauses to allow the excess insurers to limit their liability was at issue.166 
The district court found that the policies’ language complied with the 
requirements of Crown Zellerbach, and subsequently Valero, Motiva, and 
Shell appealed.

The issue on appeal was whether the Fifth Circuit had appellate juris-
diction over the determination of the insurers’ contractual rights to lim-
ited liability. The court ultimately agreed with the excess insurers, finding 
that there was no jurisdiction because there was not an appeal from an 
interlocutory decree determining the rights and liabilities of the parties to 
admiralty cases.”167 

In In re Great Lakes Dredge & Dock Company, the U.S. District Court for 
the Eastern District of Virginia denied a personal injury claimant’s motion 
to dissolve a concursus entered incident to a limitation proceeding.168 There 
were two issues: (1) whether a co-defendant that alleges only a claim for 

162. Id. at 920–23. 
163. Id. at 920.
164. Id. at 922–23.
165. SCF Waxler Marine v. M/V Aris, 902 F.3d 461 (5th Cir. 2018).
166. Id. at 463–64.
167. Id. at 465–68.
168. Matter of Great Lakes Dredge and Dock Co., Civ. Action No. 2:18-cv-676, 2019 WL 

2358929, at *1, 2019 AMC 1577 (E.D. Va. June 4, 2019).
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contribution is considered a “claimant” for purposes of staying a limitation 
act; and (2) whether a unilateral stipulation is sufficient to lift a concursus 
under Lewis v. Lewis & Clark, Inc.169 The court relied on the significant 
majority of federal opinions ruling that a contribution claim mixed with a 
direct personal injury liability claim renders a lawsuit a “multiple claimant” 
situation under Lewis, because a contribution claim is a liability for which a 
shipowner may be accountable.170 The court dispensed with the apparently 
“attractive” rationale in the outlier case that held that a contribution claim 
is purely derivative of an original claim, recognizing that joint and several 
liability against a shipowner and joint tortfeasor could possibly lead to a 
total sum in excess of the limitation fund, even if the claimant could only 
recover to the fullest extension of the limitation fund from the shipown-
er.171 The court further held that a unilateral stipulation was insufficient 
to protect the limitation fund as the contribution claimant in this case had 
refused to waive a claim of res judicata.172 Therefore, since there were mul-
tiple claimants and not all protective stipulations in the shipowner’s favor 
had been agreed to, the court could not lift the concursus.173

In Orion Marine Construction, Inc. v. Carroll, the Eleventh Circuit clari-
fied two aspects of the “written notice of a claim” requirement under the 
Shipowner’s Limitation of Liability Act.174 The court evaluated the mer-
its of two “similar” but competing tests for sufficiency of “written notice 
of a claim” under the Limitation of Liability Act, the Moreira test, and 
the Doxsee/McCarthy test.175 The Eleventh Circuit adopted the latter as 
the controlling standard for written notice under the Act, which has also 
been adopted by the Second, Fifth, and Seventh Circuits.176 The Doxsee/

169. Id., 2019 WL 2358929, at *2 (citing Lewis v. Lewis & Clark, Inc., 531 U.S. 438, 445 
(2001)).

170. Id. at *4 (citing In re Complaint of Holly Marine Towing, Inc., 270 F.3d 1086, 1090 
(7th Cir. 2010); Beiswenger Enters. Corp. v. Carletta, 86 F.3d 1032, 1036 (11th Cir. 1996); 
Odeco Oil & Gas Co. Drilling Div. v. Bonnette, 74 F.3d 671, 675 (5th Cir. 1996); Gorman v. 
Cerasia, 2 F.3d 519, 527 (3d Cir. 1993); Complaint of Dammers & Vanderheide & Cheepvaart 
Maats Christina B.V., 836 F.2d 750, 757 (2d Cir. 1988)).

171. Id. (citing Universal Towing v. Barrale, 595 F.2d 414, 420 (8th Cir. 1979)).
172. Id.
173. See Sullivan. v. Bay Point Resort Operations LLC, et al., 2019 WL 134382 (USDC, N.D. 

Ohio 2019), for discussion of the single-claimant exception where a sole claimant was per-
mitted to pursue his claims against the vessel owner in state court; see In re Weeks Marine, 
Inc., No. 18-16702, 2019 WL 2315391 (D.N.J. May 31, 2019) for a discussion of a multiple-
claimant limitation action where universal stipulations by all claimants allowed the district 
court to lift the limitation stay order.

174. Orion Marine Constr., Inc. v. Carroll, 918 F.3d 1323 (11th Cir. 2019).
175. Doxsee Sea Clam Co. v. Brown, 13 F.3d 550, 1994 AMC 305 (2d Cir. 1994); Com-

plaint of McCarthy Bros. Co./Clark Bridge, 83 F.3d 821, 1996 AMC 2153 (7th Cir. 1996); 
Rodriguez Morira v. Lemay, 659 F. Supp. 89 (S.D. Fla. 1987), abrogated by Orion Marine 
Constr., Inc. v. Carroll, 918 F.3d 1323 (11th Cir. 2019).
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McCarthy test provides that notice will be sufficient if it informs the vessel 
owner of an actual or potential claim that may exceed the value of the ves-
sel and is subject to limitation.177 

XI. ADMIRALTY JURISDICTION

In Eddystone Rail Company LLC v. Rios,178 Bridger Transfer Services (BTS) 
entered into a Rail Services Agreement (RSA) with Plaintiff. Plaintiff agreed 
to construct and operate a facility for the purpose of transloading crude oil 
from railcars to barges to carry oil down the river.179 Under the RSA, BTS 
agreed to purchase a minimum volume of rail-to-barge crude oil capacity 
for a period of five years. BTS provided that capacity to its affiliates so they 
could supply the crude oil to a refinery. BTS defaulted on the RSA follow-
ing Bridger Logistics—BTS’s parent company—being purchased by Fer-
rellgas Partners, L.P. and Ferrellgas, L.P. Ferrellgas credited the revenue 
associated with BTS’s transloading capacity to Bridger Rail Shipping, LLC 
and causing Bridger Rail Shipping to cover the RSA payments. Ferrellgas 
caused BTS to transfer the remainder of its assets to Bridger Logistics’ 
affiliates. Jamex Marketing renamed BTS as Jamex Transfer Services, LLC 
(JTS). Plaintiff initiated arbitration against JTS before the Society of Mari-
time Arbitrators (SMA).180 The SMA issued its award, holding JTS liable 
for its obligations under the RSA, and Plaintiff filed a petition to confirm 
the award in the U.S. District Court for the Southern District of New 
York, alleging that the court possessed admiralty jurisdiction. The South-
ern District court stayed the action pending the instant action.181

Plaintiff filed suit, alleging alter ego liability based on a breach of the 
RSA, intentional and constructive fraudulent transfer, and breach of fidu-
ciary duties.182 Defendants moved to dismiss Plaintiff’s complaint for lack 
of subject matter jurisdiction, alleging the RSA was not a maritime con-
tract.183 The Eastern District explained that the primary objective of the 
RSA was to trainload oil from railcars onto barges, and, thus, the nature of 
the RSA was to facilitate maritime commerce through the shipment of oil 

177. Orion Marine Constr., Inc., 918 F.3d at 1331 (11th Cir. 2019). For additional discus-
sion on the requirements of providing “written notice” of a claim sufficient to trigger the 
six-month period within which a limitation action must be filed see In re Complaint of Vulcan 
Const. Materials, LLC, Civil No. 2:18-cv-668, 2019 WL 2016706, 2019 AMC 1393 (E.D. Va. 
May 7, 2019); In re Brown, 766 F. App’x 30 (5th Cir. 2019).

178. Eddystone Rail Company LLC v. Rios, No. 17-495, 2019 WL 1356022 (E.D. Pa. 
Mar. 26, 2019).
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by barge down the Delaware River.184 Furthermore, BTS agreed to con-
tract with barge operators directly and to arrange for barges to arrive at the 
Transloading Facility so that the barges could be loaded by Plaintiff with 
crude oil that arrived by rail.185 The parties agreed to procedures for berth-
ing and loading oil onto barges, including procedures for responding to 
discharges of oil. The RSA recognized its maritime nature by stating that 
Plaintiff “shall have all remedies available to it at law, in equity or under 
maritime law” and by electing to submit their disputes to the SMA.186 The 
Eastern District determined that “the RSA’s direct connection with the tra-
ditional maritime activity of loading a barge makes it akin to a stevedoring 
contract” and that admiralty jurisdiction was properly invoked.187 

In State v. Branson Duck Vehicles LLC,188 defendants sought to remove a 
lawsuit filed by the state of Missouri under the Missouri Merchandising 
Practices Act arising out of the deaths of seventeen people on a duck boat 
in Table Rock Lake. The Defendants argued that the federal court had 
original jurisdiction because the State’s claims presented a substantial fed-
eral question as (a) the vessels at issue fall under the Coast Guard’s exclu-
sive authority to prescribe necessary regulations and the State’s Petition 
alleges violations of those regulations, and (b) the National Safety Board 
and Coast Guard have initiated comprehensive investigations into the acci-
dent and the ongoing federal investigations bring the claims into the exclu-
sive jurisdiction of federal courts.189 

The court rejected the argument, finding that complete pre-emption 
of state-law claims was a rare doctrine that effectively means that the plain-
tiff brought a mislabeled federal claim that may be asserted through some 
federal statute.190 Furthermore, while the Defendants may be correct that 
the ongoing federal investigations by the NTSB and Coast Guard may 
render the State action arguably unnecessary, inefficient, and duplicative, 
“the federal investigations do not prevent the State from seeking remedies 
under state law if that is the course state officials wish to pursue.” 191

XII. PRACTICE, PROCEDURE, AND UNIFORMITY 

In Complaint of Borghese Lane, LLC,192 barge owners, Ingram Barge Com-
pany, Heartland Barge Management, LLC and Crounse Corporation, filed 

184. Id. at *5.
185. Id. at *6.
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188. State v. Branson Duck Vehicles, LLC, 2019 WL 320597 (W.D. Mo. Jan. 24, 2019). 
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lawsuits against Borghese Lane, LLC, McKees Rocks Harbor Services, 
LLC and Industry Terminal & Salvage Company, following the break-
away of twenty-four barges that were moored at Jacks Run Fleet. The 
United States filed claims against Borghese and McKees Rocks, seeking 
to recover damages to the Emsworth Lock and Dam and two workboats 
owned and operated by the Army Corps of Engineers.193 The United States 
additionally asserted a cross-claim against American River Transportation 
Co., LLC (ARTCO), seeking damage resulting from ARTCO’s barge.194 
ARTCO alleged that one of its unmanned barges sustained damages in 
the breakaway and, as such, was entitled to indemnification from Borghese 
and McKees Rocks for any claims asserted against ARTCO by the United 
States or the Army Corps of Engineers.195 Borghese and McKees Rocks 
sought to dismiss ARTCO’s third-party complaint.196 

The district court denied Borghese’s and McKees Rocks’ motion to dis-
miss for failure to state a claim pursuant to Federal Rule of Civil Procedure 
12(b)(6) because their arguments did not relate to the claims asserted in 
ARTCO’s third-party complaint as a matter of law but concerned asser-
tions of improper procedure.197 ARTCO contended that it filed the third-
party complaint under Federal Rule of Civil Procedure 14(c), tendering 
the United States’ claim directly to Borghese and McKees Rocks to protect 
ARTCO’s interest and, thus, should be treated as an amendment to its timely 
filed claim.198 The court held that it was clear that ARTCO attempted to 
assert a straightforward Rule 14(c) tender and that Borghese and McKees 
understood ARTCO’s intent but did not attempt to avoid obligations that 
would arise from a Rule 14(c) tender.199 Accordingly, the court determined 
that ARTCO could amend its answer to the United States cross-claim to 
include the Rule 14(c) tender.200 

In Sawyer Brothers, Inc. v. Island Transporter, L.L.C.,201 the First Circuit 
affirmed the district court’s award of damages in favor of Sawyer Brothers, 
Inc. and its owners, including damages for its claim for negligent inflic-
tion of emotional distress (“NIED”) to the owners. The court held that 
the Sawyers could recover for such a claim under applicable maritime law 
because it was in the “zone of danger.”202 The First Circuit’s decision was 
an expansion of the NIED theory of recovery as it answered the question 
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affirmatively that such damages are available even where a plaintiff does 
not suffer a contemporaneous physical injury.203 The First Circuit joined 
the Ninth and Eleventh Circuits in recognizing that a plaintiff in the zone 
of danger may recover for NIED under general maritime law, harmonizing 
the law in this area among the circuits.204

In Perez-Kudzma v. United States,205 the First Circuit vacated the decision 
of the district court dismissing a suit challenging the federal government’s 
decision not to waive the cabotage provision of the Jones Act for Puerto 
Rico following Hurricane Maria. The court held that plaintiffs lacked 
standing, and dismissal was required.206 Plaintiffs challenged the provision 
of the Jones Act, which prohibits foreign-flag vessels from transporting 
merchandise between United States’ coastwise points.207 The district court 
granted defendants’ motion to dismiss for failure to state a claim.208 The 
First Circuit held that the plaintiffs failed to set forth allegations in their 
complaint that were sufficient to establish standing, and the court vacated 
and remanded the case.209 

In Dakota, Minnesota & Eastern Railroad Corp. v. Ingram Barge Co., 
the Eighth Circuit affirmed a district court ruling that, in an admiralty 
action resulting from allision between a barge and a bridge, the Coast 
Guard’s 1996 order to alter did not, as a matter of law, rebut the Oregon 
presumption through operation of the Pennsylvania rule.210 The Coast 
Guard’s order to alter, made pursuant to the Truman-Hobbs Act, declared 
the bridge to be an “unreasonable obstruction to the free navigation of 
the Upper Mississippi River” and directed the owner to reconstruct the 
bridge and to expand the horizontal clearance.211 However, neither its cur-
rent owner nor any prior owner ever took any such action to reconstruct 
the bridge.212

XIII. ARBITRATION 

In Daggett v. Waterfront Commission of New York Harbor,213 the International 
Longshoremen’s Association (ILA) represented employees working at the 
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2019).
211. Id. at 970. 
212. Id.
213. Daggett. v. Waterfront Comm’n of N.Y. Harbor, 774 F. App’x 761 (3d Cir. 2019).
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Port of New York and New Jersey.214 The employees stopped for an unspec-
ified reason, and an emergency arbitration was scheduled.215 The arbitrator 
found that the work stoppage violated the no-strike provision of the col-
lective bargaining agreement between the ILA and the New York Shipping 
Association (NYSA).216 Following the arbitration, the Waterfront Commis-
sion of New York Harbor issued subpoenas to rank-and-file employees to 
determine who ordered the stoppage and why.217 The ILA sued the Water-
front Commission, asserting that subpoenas issued by the Waterfront Com-
mission infringed workers’ rights to engage in concerted activities under 
the National Labor Relations Act (NLRA) and the employees’ right to 
strike under the compact.218 The suit was removed to federal court, and the 
Waterfront Commission moved to dismiss the action.219 

The district court dismissed the complaint, and the Third Circuit Court 
of Appeals affirmed.220 Plaintiffs argued that unauthorized strikes were only 
unprotected under the NLRA when the strike was meant to “usurp the 
union’s role as bargaining representative.”221 However, the Third Circuit 
referred to its decision in Food Fair Stores, Inc. v. NLRB, in which the Court 
decided that “while ‘in some situations unauthorized activity by employees 
might enhance the authority of the union and aid the collective bargaining 
process,’ only unusual cases would result in unauthorized activity being 
protected.”222 In the present case, the Third Circuit found that Plaintiffs 
did not allege sufficient facts to fall within the exception in Food Fair.223 
Plaintiffs additionally argued that the Waterfront Commission’s issuance 
of the subpoenas and characterization of the strike as illegal, limited the 
employees’ right to strike.224 The Third Circuit agreed with the district 
court that the language from the company that “nothing contained in this 
company shall be construed to limit in any way the right of employees to 
strike” was not absolute and that the collective bargaining rights could not 
supersede the Waterfront Commission’s supervisory role relating to the 
practices that might lead to corruption.225 As such, a no-strike provision 
in the collective bargaining agreement was not subject to the company 

214. Id.
215. Id. at 762–63.
216. Id. at 763.
217. Id.
218. Id.
219. Id. at 762.
220. Id.
221. Id. at 764.
222. Id. (citing Food Fair Stores, Inc. v. NLRB, 491 F.2d 388 (3d Cir. 1974)).
223. Id.
224. Id. at 765.
225. Id. 



Tort Trial & Insurance Practice Law Journal, Spring 2020 (55:2)104

provision because it was not “contained in this compact.”226 Accordingly, 
the Third Circuit affirmed the dismissal by the district court.227 

In Lucina v. Carnival PLC,228 plaintiff and a group of similarly situated 
employees of defendants, Carnival PLC and its subsidiary Fleet Maritime 
Services International, Ltd., who worked aboard the Queen Mary 2 ocean 
liner filed this action, alleging that defendants failed to pay wages due in 
violation of the Seamen’s Wage Act, 46 U.S.C. §  10313, and New York 
Labor Law §§ 2, 190(2), 193, 196-d, and 651(5).229 Over the course of their 
employment, plaintiffs entered into a series of “similarly-worded Seafar-
er’s Employment Agreements with Defendant Fleet Maritime Services” 
for periods of eight-to-ten months at a time, also called “POEA and SEA 
contracts.”230 Each plaintiff signed an identical boilerplate declaration stat-
ing that these contracts were never explained to them, that they were not 
permitted to negotiate the terms, and that their principal reason for sign-
ing the contracts was to ensure that they could provide for their families.231 
The court concluded that the arbitration clauses were incorporated into 
the contracts, so it granted the defendant’s motion to compel arbitration.232 

There are two circuit court cases on the enforceability of foreign arbitral 
awards of note. In Castro v. Tri Marine Fish Co., LLC, the Ninth Circuit held 
that an “order” dismissing a claim and acknowledging a settlement signed 
by an arbitrator in the Philippines did not constitute an arbitral award 
under the U.N. Convention on the Recognition and Enforcement of For-
eign Arbitral Awards.233 Specifically, the court found that the order was 
not entitled to enforcement under the U.N. Convention because (1) there 
was no dispute to arbitrate; (2) the parties had fully settled their claims 
before even approaching an arbitrator; (3) the purported “arbitration” con-
sisted of an impromptu meeting in a building lobby; and (4) the “proceed-
ings” disregarded the terms of the three arbitration agreements between 
the parties and the issuing forum’s arbitral rules.234 In Cvoro v. Carnival 
Corp., the Eleventh Circuit concluded that a foreign arbitral award deny-
ing a seafarer any remedy for the vicarious liability of her U.S. shore-side 
physician’s negligence pursuant to an arbitral clause in her employment 

226. Id.
227. Id.
228. Lucina v. Carnival PLC, 2019 WL 1317471, 2019 AMC 1135 (E.D.N.Y. Mar. 22, 

2019).
229. Id. at *1.
230. Id.
231. Id. 
232. Id. at *8. For another recent case on a similar issue, see Moskalenko v. Carnival PLC, 

2019 WL 1441127 (E.D.N.Y. Mar. 29, 2019) (compelling arbitration of plaintiff’s wage dis-
pute holding that the prospective waiver defense did not apply to invalidate an arbitration 
clause). 

233. Castro v. Tri Marine Fish Co., LLC, 921 F.3d 766, 771 (9th Cir. 2019).
234. Id. at 774–77. 
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contract did not violate public policy under the New York Convention.235 
The Eleventh Circuit reasoned that the arbitrator’s refusal to consider the 
seafarer’s Jones Act claim pursuant to a valid choice-of-law provision in 
a valid agreement to arbitrate did not violate U.S. public policy where it 
was not fundamentally unfair or violate the nation’s “most basic notions of 
morality and justice.”236 

XIV. REGULATIONS UPDATE

A. Revisions to Civil Penalty Amounts- 46 CFR Part 221 (July 31, 2019)
The Department of Transportation (DOT) amended the civil penalty 
amounts that can be imposed for violating specific rules and regulations. 
These amendments were made in response to and are in accordance with 
the Federal Civil Penalties Inflation Adjustment Act Improvements Act 
of 2015.237 Specifically, the Maritime Administration (MARAD) may now 
impose a general penalty of not more than $21,038 for each violation of 
chapter 313 or 46 U.S.C. subtitle III.238 Still, if a person improperly sells a 
court ordered sale of a vessel in violation of 46 U.S.C. § 31329, the MARAD 
may only impose a penalty of not more than $52,596 for each violation.239 
Further, if one violates 46 U.S.C. §  56101(e) by improperly chartering, 
selling, transferring, or mortgaging a vessel to a non-citizen, MARAD may 
impose a penalty of not more than $21,134 for each violation.240

B. Mallows Bay-Potomac River National Marine Sanctuary Designation 
(July 8, 2019)
The Mallows Bay-Potomac River National Marine Sanctuary (MPNMS) 
was designated a sanctuary pursuant to the National Marine Sanctuaries 
Act (NMSA).241 This protected area is eighteen square miles of waters and 
submerged lands that surround the Potomac River.242 Within the MPNMS 
are historically significant maritime resources, such as historic wooden 
steamships known as the “Ghost Fleet,” certain Native American sites, 
remains of historic fisheries operations, and Revolutionary War and Civil 
War battlescapes.243 To implement the sanctuary designation and protect 

235. Cvoro v. Carnival Corp., No. 18-11815, 2019 WL 5257962 (11th Cir. Oct. 17, 2019).
236. Id. at 496; see also Lindo v. NCL (Bahamas), Ltd., 652 F.3d 1257, 1283 (11th Cir. 2011).
237. The revisions update statutory and regulatory provisions to reflect changes in infla-

tion. Revisions to Civil Penalty Amounts, 84 Fed. Reg. 37059-02.
238. Id.
239. Id.
240. Id. 
241. The National Marine Sanctuaries Act is laid out in 16 U.S.C. § 1431 et seq. Mallows 

Bay-Potomac River National Marine Sanctuary Designation, 84 Fed. Reg. 32586-01.
242. 84 Fed. Reg. 32586-01.
243. Id. 
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these historical resources, the National Oceanic and Atmospheric Admin-
istration (NOAA) issued certain regulations now codified in 15 C.F.R. 
§ 922.200–.206.244

C. Revisions to Civil Penalty Amounts—33 CFR Part 27 (Apr. 5, 2019)
The Department of Homeland Security (DHS) amended the civil pen-
alty amounts that can be imposed for violating specific rules and regula-
tions. These amendments were made in response to and are in accordance 
with the Federal Civil Penalties Inflation Adjustment Act Improvements 
Act of 2015.245 Specifically, the Coast Guard may now impose a penalty 
of $21,039 for each violation of 46 U.S.C. §§ 31309 and 31330(a)(2).246 
Additionally, if one violates 46 U.S.C. § 31330(b)(2), the penalty will now 
be $52,596.247 The Maritime Drug Law Enforcement rules regulated by 46 
U.S.C. § 70506(c) now carry a penalty of $5,781.248

D. Amendments to the Marine Radar Observer Refresher Training 
Regulations—46 CFR Parts 10, 11, and 15 (June 7, 2019)
The Coast Guard revised merchant mariner credentialing regulations 
by removing outdated portions of the radar observer requirements and 
harmonizing the radar observer endorsement with the merchant mariner 
credential.249 These revisions were made to lessen the unnecessary finan-
cial burden on mariners required to hold a radar observer endorsement.250 
Mariners who have served on radar-equipped vessels, in a position that 
routinely uses radar for one year in the previous five years for navigation 
and collision avoidance purposes, and mariners who have taught a Coast 
Guard-approved or accepted radar course at least twice within the past 
five years are no longer required to complete a Coast Guard-approved or 
-accepted radar refresher or recertification course in order to renew radar 
observer endorsements.251 The existing requirements for mariners seeking 
an original radar observer endorsement and for mariners who do not have 
one year of routine relevant sea service on board radar-equipped vessels 
in the previous five years or have not taught a Coast Guard-approved or 
accepted radar course at least twice within the past five years are still in 
effect.252 

244. Id. 
245. The revisions update statutory and regulatory provisions to reflect changes in infla-

tion. Revisions to Civil Penalty Amounts, 84 Fed. Reg. 13499-01.
246. These statutes regulate commercial instruments and maritime liens. 
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248. Id. 
249. Amendments to the Marine Radar Observer Refresher Training Regulations, 84 Fed. 
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E. Seafarers’ Access to Maritime Facilities—33 CFR 105 (Apr. 1, 2019)
To ensure that no facility owner or operator denies or makes it imprac-
tical for seafarers or other individuals to transit through the facility, the 
Coast Guard issued this rule containing a congressional mandate.253 Every 
owner or operator of a maritime facility regulated by the Coast Guard is 
now required to implement a system providing seafarers, pilots, and rep-
resentatives of seamen’s welfare and labor organizations access between 
vessels moored at the facility and the facility gate.254 These measures must 
be implemented in a timely manner and at no cost to the seafarer or other 
individuals.255 The access procedures must be documented in every facil-
ity’s Security Plan and must be approved by the local captain of the port.256 

F. Great Lakes Pilotage Rates—2019 Annual Review and Revisions to 
Methodology (May 10, 2019)
The Coast Guard established new base pilotage rates and surcharges for 
the 2019 shipping season.257 This rule impacts U.S. Great Lakes pilots, the 
three pilot associations of registered pilots on the Great Lakes, and the 
owners and operators of oceangoing vessels that transit the Great Lakes 
annually.258 Pilotage rates were adjusted to account for a rolling ten-year 
average for traffic.259 Pilot rates were increased because of inflation adjust-
ments, changes in operating expenses, surcharges for applicants, and an 
addition of two pilots.260

G. Tankers—Automatic Pilot Systems (Nov. 5, 2018)
The Coast Guard issued this rule to permit tankers equipped with auto-
matic pilot systems that meet International Electrotechnical Commission 
(IEC) standards to operate using those systems in shipping safety fairways 
or traffic separation schemes (TSS).261 This rule removes previous regula-
tory restrictions, updates technical requirements, and promotes the Coast 
Guard’s maritime environmental protection missions by improving mari-
time safety.262

253. Seafarers’ Access to Maritime Facilities, 84 Fed. Reg. 12102-01.
254. Id.
255. Id.
256. Id. 
257. Great Lakes Pilotage Rates—2019 Annual Review and Revisions to Methodology, 84 

Fed. Reg. 20551-01.
258. Id. 
259. Id.
260. Id.
261. This rule is intended to relieve the regulatory burden that prohibits use of these auto-

pilot systems in fairway and TSS waters so that tanker owners and operators no longer have 
to apply for deviations. Tankers— Automatic Pilot Systems, 83 Fed. Reg. 55272-01.
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H. Anchorage Grounds; Baltimore Harbor, Baltimore, MD (Apr. 23, 2019)
The Coast Guard amended its Baltimore Harbor anchorage grounds reg-
ulation. The general anchorages were reduced in size, one new general 
anchorage was created, two existing general anchorages were renamed, and 
the duration that a vessel may remain within an anchorage was changed 
for two existing general anchorages.263 This rule ensures that Coast Guard 
regulations are consistent with civil works projects and that anchorage 
locations are accurately depicted.264 The changes support port activity 
related to post-Panamax commercial cargo vessel safety, and remove cur-
rent Baltimore Harbor vessel security provisions.265

I. 1998 Biennial Regulatory Review—Withdrawal of the Commission as an 
Accounting Authority in the Maritime Mobile and Maritime Mobile-Satellite 
Radio Services (Mar. 13, 2019)
This rule instructed the Federal Communications Commission (FCC) staff 
to work with federal stakeholders, the Coast Guard, and service providers 
to finalize and announce a transition plan within 120 days.266 The plan 
will transition the FCC’s functions and duties as an accounting authority 
for maritime mobile and maritime mobile-satellite radio service customers 
that have not yet designated an accounting authority.267 Once the plan is 
announced, there will be a substantial transition period of up to one year 
to ensure an orderly transfer of the FCC’s accounting authority duties to 
private authorities.268

J. Delegations to Bureau of Enforcement and Enforcement Procedures— 46 CFR 
Parts 501 and 502 (Oct. 9, 2019)
The Federal Maritime Commission (FMC) amended its delegations to the 
Bureau of Enforcement (BOE).269 Specifically, the BOE’s procedures for 
initiating enforcement action has been revised to allow for increased over-
sight by the FMC.270 Now, the BOE must (1) provide notice to the subjects 

263. Anchorage Grounds; Baltimore Harbor, Baltimore, MD, 84 Fed. Reg. 16778-01.
264. This, in turn, provides a higher degree of safety to property, people, and the 

environment.
265. Id. 
266. Pursuant to this rule, the transition plan was to be announced 120 days from April 12, 

2019. 1998 Biennial Regulatory Review—Withdrawal of the Commission as an Accounting 
Authority in the Maritime Mobile and Maritime Mobile-Satellite Radio Services, 84 Fed. 
Reg. 8994-01.

267. The purpose of this transition is that the FCC believes the public interest would 
be better served by relying upon private accounting authorities to perform the accounting 
authority function rather than the FCC. 
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of its investigations that BOE intends to recommend enforcement pro-
ceedings against and allow them an opportunity to respond before those 
recommendations are submitted; (2) obtain FMC approval before formal 
or informal enforcement action is taken; and (3) obtain FMC approval for 
any proposed compromise agreements.271

K. Consumer Price Index Adjustments of Oil Pollution Act of 1990 Limits of 
Liability—Vessels, Deepwater Ports and Onshore Facilities (Aug. 13, 2019)
The Coast Guard issued this rule to adjust the limits of liability for vessels, 
deepwater ports, and onshore facilities under the Oil Pollution Act of 1990 
(OPA 90).272 These adjustments reflect increases in the Consumer Price 
Index since it was last adjusted in 2015.273 These limitations of liability are 
required by OPA 90 and help preserve the deterrent effect and “polluter 
pays” principle.274 This rule also promotes the Coast Guard’s environmen-
tal protection missions.275

L. Interpretive Rule, Shipping Act of 1984—46 CFR Part 545 (Dec. 17, 2018)
The Federal Maritime Commission (FMC) has amended its interpretation 
of the Shipping Act’s prohibition against failing to establish, observe, and 
enforce just and reasonable regulations and practices relating to or con-
nected with receiving, handling, storing, or delivering property.276 Specifi-
cally, the FMC clarified that the proper scope and conduct covered by the 
prohibition is guided by earlier FMC interpretations and precedents from 
several FMC cases.277 These articulations require that a regulated entity 
engage in a practice or regulation on a normal, customary, and continu-
ous basis and that such practice or regulation be unjust or unreasonable in 
order to violate that section of the Shipping Act.278

M. Common Carriers—46 U.S.C. § 41104 (Dec. 4, 2018)
Congress implemented minor changes to the statute on Common Carriers 
under the Regulation of Ocean Shipping.279 It moved the statute to a dif-
ferent section (formerly cited as 46 App. USCA § 1709), and it added some 

271. Id.
272. Consumer Price Index Adjustments of Oil Pollution Act of 1990 Limits of Liability—

Vessels, Deepwater Ports and Onshore Facilities, 84 Fed. Reg. 39970-02.
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clarifying language in the provision.280 It also added new sections related to 
“Rules of Construction” of the statute as well as “Violations.”281

N. Guidance and Guidelines for IMO Sulphur Fuel Regulation 2020
In 2016, the International Maritime Organization (IMO) implemented a 
new regulation that reduces the maximum amount of sulfur content (by 
percent weight) in marine fuels used on the open seas from 3.5% to 0.5% 
by January 1, 2020.282 Under the new regulation, only ships fitted with 
sulfur-cleaning devices known as scrubbers will be allowed to continue 
burning high-sulfur fuel.283 In 2019, the Marine Environment Protection 
Committee (MEPC) approved various guidance and guidelines to help 
parties prepare for the new regulation.284 

On October 26, 2018, the MEPC adopted Resolution MEPC.305(73) 
aiming to support consistent implementation of the 0.5% limit in sulphur 
in ship fuel oil coming into force under the IMO’s MARPOL treaty.

280. Id.
281. Id.
282. Resolution MEPC.280(70) (adopted on Oct. 28, 2016) (effective date of implementa-

tion of the fuel oil standard in Regulation 14.1.3 of MARPOL Annex VI).
283. Id.
284. See Resolution MEPC.320(74), 2019 Guidelines for Consistent Implementation of the 

0.50% Sulphur Limit Under Marpol Annex VI, http://www.imo.org/en/OurWork/Environ 
ment/PollutionPrevention/Documents/Resolution%20MEPC.320%2874%29.pdf (last visited 
Jan. 15, 2020); see also Int’l Marine Organization, Sulphur 2020—Cutting Sulphur Oxide Emis-
sions (2020), http://www.imo.org/en/MediaCentre/HotTopics/Pages/Sulphur-2020.aspx. 
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I. INTRODUCTION

This article discusses recent developments in the field of alternative dis-
pute resolution. Most significantly, the past year was a busy one in the 
arena at the United States Supreme Court, as the high court decided three 
arbitration-related cases. Two of the decisions involved disputes at the 
hotly contested crossroads between individual arbitration and the pursuit 
of class relief. In one decision, the Supreme Court reiterated that collective 
or class action arbitration cannot proceed under the 1925 Federal Arbitra-
tion Act (“FAA”)1 in the absence of clear evidence of the parties’ intent to 
consent to do so – even under agreements found ambiguous on the issue. 
In another decision, the high court broke with its history of ruling in favor 
of arbitration and affirmed an expansive interpretation of the interstate 
transportation workers exception to the FAA – holding that the excep-
tion applies to independent contractors as well as employees. The third 
Supreme Court decision rejected a “wholly groundless” exception that had 
been applied by many courts to block frivolous attempts to send disputes to 
arbitration even when the contract delegates threshold arbitrability ques-
tions to the arbitrator. 

The recent Supreme Court decisions likely are not the final word on the 
issues raised. Courts are already struggling with questions left open in the 
Supreme Court’s decision regarding the interstate transportation excep-
tion, leading to different conclusions in different jurisdictions. This article 
discusses several recent decisions, and also discusses how the Supreme 
Court’s recent jurisprudence foreclosing class processes where consumer 
or employment agreements contain now-commonplace arbitration provi-
sions has generated reaction in the political and legislative arenas. 

Finally, this article highlights developments this past year in several 
other significant areas of dispute resolution: enforcement of arbitration 
agreements by nonsignatories to contracts, waiver of the right to arbitrate, 
grounds for vacatur of an arbitration award, and the enforceability of sub-
poenas issued in arbitration. 

II. THE SUPREME COURT LIMITS CLASSWIDE 
ARBITRATION IN LAMPS PLUS V. VARELA

The first Supreme Court decision this year was Lamps Plus, Inc. v. Varela,2 
which clamped down on class action arbitration except when the language of 
an agreement clearly permits it. Courts have frequently addressed disputes 

1. 9 U.S.C. § 1 et seq.
2. 139 S. Ct. 1407 (2019).
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between plaintiffs seeking to avoid individual arbitration in order to pursue 
class action litigation under Federal Rule of Civil Procedure 23 and defen-
dants moving to compel arbitration under standard contractual language 
commonplace in consumer, employment and other contracts. The script is 
reversed, however, when plaintiffs seek to pursue class relief in arbitration. 

In Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp.,3 the Supreme Court pre-
viously ruled that courts could not compel classwide arbitration when an 
agreement was “silent” on the availability of such a class process. The court 
reasoned that class arbitration fundamentally changes the nature of tradi-
tional individualized arbitration and thus “a party may not be compelled 
under the FAA to submit to class arbitration unless there is a contractual 
basis for concluding that the party agreed to do so.”4 The decision, however, 
rested on the unique facts of the case, where the parties had stipulated that 
the agreement at issue was silent on permissibility of class arbitration.5

In Lamps Plus, the Supreme Court addressed the question of “whether 
the FAA similarly bars an order requiring class arbitration when an agree-
ment is not silent, but rather ‘ambiguous’ about the availability of such 
arbitration.”6 The case arose following a 2016 data breach at Lamps Plus, a 
light fixtures company, in which a hacker tricked an employee into disclos-
ing tax information on approximately 1,300 employees.7 After a fraudu-
lent income tax return was filed in his name, Frank Varela, a Lamps Plus 
employee, filed suit in federal court on behalf of a putative class of employ-
ees whose tax information had been compromised.8 

Lamps Plus filed a motion to compel arbitration on an individual basis 
based on an arbitration agreement Varela had signed when he commenced 
employment that contained no express mention of class proceedings.9 The 
district court authorized arbitration on a classwide basis and the Ninth 
Circuit affirmed.10 The Ninth Circuit distinguished Stolt-Nielsen by rea-
soning that the fact that the agreement “does not expressly refer to class 
arbitration is not the ‘silence’ contemplated in Stolt-Nielsen,” where the 
parties had stipulated that their agreement was silent about class arbitra-
tion.11 The Ninth Circuit determined that the agreement was ambiguous 

3. 559 U.S. 662 (2010).
4. Id. at 684.
5. Id. at 668–69.
6. 139 S. Ct. at 1412.
7. Id.
8. Id. at 1412–13.
9. Id. at 1413.
10. Id.
11. Varela v. Lamps Plus, Inc., 701 F. App’x 670, 672 (9th Cir. 2017), rev’d, 139 S. Ct. 1407 

(2019). 
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on the issue of class arbitration,12 and followed California’s contra proferen-
tum rule to construe the ambiguity against the drafter, noting that such 
rule “applies with peculiar force in the case of a contract of adhesion” such 
as the one at issue.13 

In a 5-4 decision, the Supreme Court accepted the Ninth Circuit’s find-
ing that the agreement was ambiguous but nevertheless reversed, holding 
that under the FAA, an ambiguous agreement cannot “provide the nec-
essary ‘contractual basis’ for compelling class arbitration.”14 Chief Jus-
tice Roberts, writing for the majority, found that the conclusion followed 
directly from Stolt-Nielsen and that class arbitration “is not only markedly 
different from the ‘traditional individualized arbitration’ contemplated by 
the FAA, it also undermines the most important benefits of that familiar 
form of arbitration.”15 The Court explained:

In individual arbitration, “parties forgo the procedural rigor and appellate 
review of the courts in order to realize the benefits of private dispute resolu-
tion: lower costs, greater efficiency and speed, and the ability to choose expert 
adjudicators to resolve specialized disputes.” Class arbitration lacks those ben-
efits. It “sacrifices the principal advantage of arbitration – its informality – and 
makes the process slower, more costly, and more likely to generate procedural 
morass than final judgment.” . . . Class arbitration not only “introduce[s] new 
risks and costs for both sides,” it also raises serious due process concerns by 
adjudicating the rights of absent members of the plaintiff class—again, with 
only limited judicial review. Because of these “crucial differences” between 
individual and class arbitration, Stolt-Nielsen explained that there is “reason 
to doubt the parties’ mutual consent to resolve disputes through classwide 
arbitration.”16

The Court concluded that the reasoning in Stolt-Nielsen “controls the 
question” presented in Lamps Plus: “Like silence, ambiguity does not pro-
vide a sufficient basis to conclude that parties to an arbitration agreement 
agreed to ‘sacrifice[ ] the principal advantage of arbitration.’”17 

The Court emphasized that consent is the first principle underlying 
arbitration and that “arbitrators wield only the authority they are given.”18 

12. Id. “On the one hand, as Lamps Plus argued, certain phrases in the agreement seemed 
to contemplate ‘purely binary claims.’ . . . At the same time, as Varela asserted, other phrases 
were capacious enough to include class arbitration, such as one stating that ‘arbitration shall 
be in lieu of any and all lawsuits or other civil legal proceedings relating to my employment.’” 
139 S. Ct. at 1413 (citing 701 F. App’x at 672).

13. Id. at 672 (quoting Sandquist v. Lebo Auto., Inc., 376 P.3d 506, 514 (Cal. 2016)).
14. 139 S. Ct. at 1415. 
15. Id. (citing Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1623 (2018); see also Stolt-Nielsen 

S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 686–87 (2010).
16. Id. at 1416 (citations omitted).
17. Id. (citing AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 348 (2011)).
18. Id. at 1415–16 (citations omitted).
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In rejecting the Ninth Circuit’s reliance on California’s doctrine of contra 
proferentem, the Supreme Court stated that “‘the reach of the canon con-
struing contract language against the drafter must have limits, no mat-
ter who the drafter was.’”19 The Supreme Court reasoned that “[u]nlike 
contract rules that help to interpret the meaning of a term, and thereby 
uncover the intent of the parties, contra proferentem is by definition trig-
gered only after a court determines that it cannot discern the intent of the 
parties. When a contract is ambiguous, contra proferentem provides a default 
rule based on public policy considerations; ‘it can scarcely be said to be 
designed to ascertain the meanings attached by the parties.’”20 The Court 
thus concluded:

[C]lass arbitration, to the extent it is manufactured by [state law] rather than 
consen[t], is inconsistent with the FAA.” We recently reiterated that courts 
may not rely on state contract principles to “reshape traditional individual-
ized arbitration by mandating classwide arbitration procedures without the 
parties’ consent.” But that is precisely what the court below did. . . . Such an 
approach is flatly inconsistent with “the foundational FAA principle that arbi-
tration is a matter of consent.21

In a dissenting opinion, Justice Kagan reasoned that while the FAA 
requires courts to enforce arbitration agreements according to their terms, 
it “does not federalize basic contract law,” and that “[u]nder the FAA, state 
law governs the interpretation of arbitration agreements, so long as that 
law treats other types of contracts in the same way.”22 Justice Kagan viewed 
the arbitration agreement as “best understood to authorize arbitration on 
a classwide basis,” but that even if ambiguous, “a plain-vanilla rule of con-
tract interpretation, applied in California as in every other State, requires 
reading it against the drafter—and so likewise permits a class proceeding 
here.”23 She reasoned that “California’s anti-drafter rule is as even-handed 

19. Id. at 1417 (quoting DIRECTV, Inc. v. Imburgia, 136 S. Ct. 463, 470 (2015)).
20. Id. (quoting 2 Farnsworth, Contracts § 7.11, at 303).
21. Id. at 1417–18 (citations omitted).
22. Id. at 1428 (Kagan, J., dissenting). Justices Ginsberg and Breyer joined in Justice 

Kagan’s dissent. Justice Sotomayor joined in part in Justice Kagan’s dissent and also wrote a 
separate dissenting opinion, stating that she could not agree with a decision to “read[] the FAA 
to pre-empt the neutral principle of state contract law on which the court below relied.” Id. 
at 1427 (Sotomayor, J., dissenting). Justice Breyer wrote a separate dissent to express his view 
that the Court of Appeals lacked jurisdiction to hear the case. Id. at 1422 (Breyer, J., dissent-
ing). The Court’s majority opinion held that the Court had jurisdiction. Id. at 1414.

23. Id. at 1428 (Kagan, J., dissenting). Justice Kagan reasoned that the majority reached the 
opposite conclusion “only by insisting that the FAA trumps that neutral state rule whenever 
its application would result in class arbitration,” and found that such holding “has no basis in 
the Act—or in any of our decisions relating to it (including the heavily relied-on Stolt-Nielsen 
S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 686 (2010)).” Id. (“Today’s opinion is rooted 
instead in the majority’s belief that class arbitration ‘undermine[s] the central benefits of arbi-
tration itself.’ Ante, at ___. But that policy view—of a piece with the majority’s ideas about 
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as contract rules come . . . [it] takes no side—favors no outcome—as 
between class and individualized dispute resolution. All the anti-drafter 
rule asks about is who wrote the contract.”24

Chief Justice Roberts’ majority opinion, however, rejected Justice Kagan’s 
view, finding that the “general contra proferentem rule cannot be applied 
to impose class arbitration in the absence of the parties’ consent.”25 He 
reasoned that “such an equal treatment principle cannot save from pre-
emption general rules ‘that target arbitration either by name or by more 
subtle methods, such as by ‘interfer[ing] with fundamental attributes of 
arbitration.’”26 The majority opinion found that its decision was consistent 
with precedent “holding that the FAA provides the default rule for resolv-
ing certain ambiguities in arbitration agreements” in which ambiguity is 
not resolved by asking who drafted the agreement but, instead, concluding 
that “the FAA itself provided the rule.”27

In a separate dissenting opinion, Justice Ginsberg again took issue with 
the Court’s reliance on “consent” in the context of employee and consumer 
disputes involving “form contracts between parties of unequal bargaining 
positions.”28 Justice Ginsberg reasoned that the FAA was enacted in 1925 
“‘to enable merchants of roughly equal bargaining power to enter into 
binding agreements to arbitrate commercial disputes,”29 but that in recent 
years the Court “has relied on the FAA, not simply to overcome once-prev-
alent judicial resistance to enforcement of arbitration disputes between 
businesses,” but “has routinely deployed the law to deny to employees and 
consumers ‘effective relief against powerful economic entities.’” 30

The majority’s decision forecloses an avenue some courts had used to 
permit class proceedings in the face of arbitration agreements containing 
no express language on the matter – here, precluding findings of ambiguity 
in common contract language to compel class arbitration. 

class litigation—cannot justify displacing generally applicable state law about how to interpret 
ambiguous contracts.”).

24. Id. at 1431–32.
25. Id. at 1418.
26. Id. (quoting Epic Sys., 138 S. Ct. at 1622).
27. Id. at 1418–19 (citing Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 

U.S. 614, 626 (1985); Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 
24–25 (1983)).

28. Id. at 1420 (Ginsberg, J. dissenting) (quoting Gilmer v. Interstate/Johnson Lane Corp., 
500 U.S. 20, 42 (1991) (Stevens, J., dissenting)). Justices Breyer and Sotomayor joined in 
Justice Ginsberg’s opinion.

29. Id. at 1420 (Ginsberg, J., dissenting) (quoting Epic Sys. Corp., 138 S. Ct. at 1643 (Gins-
berg, J., dissenting).

30. Id. at 1420 (quoting DIRECTV, Inc., 136 S. Ct. at 476 (Ginsburg, J., dissenting)).
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III. THE SUPREME COURT IN NEW PRIME INC. V. OLIVEIRA EXPANDS 
THE INTERSTATE TRANSPORTATION WORKERS EXCEPTION TO 

THE FAA AND COURTS QUICKLY BEGIN TO ADDRESS THE IMPACT

A. The Supreme Court Confirmed That the Transportation Workers Exception 
Applies to Employees and Independent Contractors
Another key Supreme Court decision was New Prime Inc. v. Oliveira,31 in 
which the Supreme Court held in a unanimous 8-0 ruling that the inter-
state transportation workers exception to the FAA (the “§ 1 exemption”) 
applies not just to employer-employee contracts but also to contracts 
involving independent contractors. The § 1 exemption provides that noth-
ing contained in the FAA “shall apply to contracts of employment of sea-
men, railroad employees, or any other class of workers engaged in foreign 
or interstate commerce.”32

The New Prime case involved a class action lawsuit in which plaintiff 
Dominic Oliveira argued that New Prime, an interstate trucking company, 
denied its drivers lawful wages.33 The relevant contracts labelled Oliveira 
an independent contractor, and, as the Court described, provided that any 
“disputes arising out of the parties’ relationship should be resolved by an 
arbitrator – even disputes over the scope of the arbitrator’s authority.”34

New Prime sought to compel arbitration, arguing that (i) given the 
“extraordinary breadth of the parties’ arbitration agreement,” the arbitrator 
should decide the question of § 1’s application, and, alternatively, (ii) the 
term “contracts of employment” in § 1 referred only to contracts that estab-
lish an employer-employee relationship and thus the § 1 exclusion did not 
apply to preclude an order compelling arbitration in the case involving an 
independent contractor.35 The district court and the First Circuit rejected 
New Prime’s arguments, and the Supreme Court affirmed. 

On the first issue, the Court agreed that with the First Circuit that “a 
court should decide for itself whether §  1’s ‘contracts of employment’ 
exclusion applies before ordering arbitration.”36 The Court reasoned that 
“to invoke its statutory powers under §§ 3 and 4 [of the FAA] to stay litiga-
tion and compel arbitration according to a contract’s terms, a court must 
first know whether the contract itself falls within or beyond the boundaries 
of §§ 1 and 2.”37

31. 139 S. Ct. 532 (2019). Justice Kavanaugh did not take part in the decision.
32. 9 U.S.C. § 1.
33. 139 S. Ct. at 536.
34. Id.
35. Id. at 537.
36. Id.
37. Id.
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On the second issue, the Court affirmed that “contracts of employment” 
as used on the § 1 exemption include those with independent contractors. 
The Court was guided by the canon of statutory construction that words 
should be given their ordinary meaning “‘at the time Congress enacted 
the statute.’”38 Thus, the Court found that while “[t]o many lawyerly ears 
today, the term ‘contracts of employment’ might call to mind only agree-
ments between employers and employees,” such “modern intuition” was at 
odds with the evidence of the term’s meaning at the time of the FAA’s adop-
tion in 1925.39 The Court found that at that time, “a ‘contract of employ-
ment’ usually meant nothing more than an agreement to perform work. As 
a result, most people then would have understood § 1 to exclude not only 
agreements between employers and employees but also agreements that 
require independent contractors to perform work.”40

B. Courts Nationwide Grapple with Issues Left Open by New Prime
The ultimate reach of the Supreme Court’s decision in New Prime remains 
uncertain as courts begin to grapple with its implications. Without ques-
tion, New Prime was rare in that the Court allowed plaintiffs to pursue 
litigation on a class basis. This result is particularly significant in the era of 
the “gig economy,” where individual drivers and transporters seek collec-
tive relief. Consequently, district and appellate courts already are mired in 
disputes regarding when independent contractors are actually engaged in 
interstate commerce, the extent to which state lines must be crossed, and 
whether transportation of goods is required.

The Third Circuit, for example, concluded in Singh v. Uber Technologies 
Inc.41 that the § 1 exemption applied to transportation workers who trans-
port both goods and passengers. The appeal arose from a district court’s 
order compelling arbitration of a putative class action brought on behalf of 
New Jersey Uber drivers. Plaintiffs alleged that Uber “misclassified them 
as independent contractors as opposed to employees, which resulted in 
their being deprived of overtime compensation, and having to incur busi-
ness expenses for the benefit of Uber.”42 The district court ruled that Singh 
did not fall within the § 1 exemption, reasoning that the exception only 
extended to transportation workers who transport goods, not those who 
transport passengers.43 The Third Circuit disagreed and vacated, holding 

38. Id. at 539 (quoting Wis. Cent. Ltd. v. United States, 138 S. Ct. 2067, 2074 (2018)).
39. Id.
40. Id.
41. 939 F.3d 210 (3d Cir. 2019).
42. Id. at 214. 
43. Id. The Third Circuit noted that the Supreme Court’s decision in New Prime during the 

pendency of this appeal answered the question of who should decide whether the agreement 
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that “the residual clause of § 1 is not limited to transportation workers who 
transport goods, but may also apply to those who transport passengers, 
so long as they are engaged in interstate commerce.”44 The Third Circuit 
then remanded for further proceedings to determine whether plaintiffs 
were engaged in interstate commerce within the § 1 exemption.45

The Ninth Circuit is set to hear two cases reaching opposite conclusions 
as to whether Amazon delivery drivers are engaged in interstate transpor-
tation for purposes of the § 1 exemption. These decisions turn on whether 
Amazon is a transportation company, or merely a provider of goods. 

On one hand, in Rittmann v. Amazon.com, Inc.,46 the district court for the 
Western District of Washington found that Amazon was a transportation 
company “akin to UPS and FedEx – they are widely known as a company 
able to transport goods across the country to consumers in a couple of 
days.”47 With this understanding, the court denied a motion to compel arbi-
tration in a putative class action brought on behalf of thousands of deliv-
ery drivers working for Amazon. The drivers were classified by Amazon 
as independent contractors and were parties to contracts containing indi-
vidual arbitration mandates.48 The court held that plaintiffs were engaged 
in interstate commerce, reasoning, inter alia, that a strike by such drivers 
would interrupt interstate commerce.49 The court also distinguished cases 
finding that the exemption does not apply to workers making only local 
deliveries for companies that do not hold themselves out as transporting 
goods between states.50 

The significance of falling outside the scope of the FAA was clear 
when the court then addressed what law could then apply to address the 
enforceability of the contract. Recognizing that § 1 does not “address the 
enforceability of employment contracts exempt from the FAA,” and that 
“[b]ecause the FAA is inapplicable to the Arbitration Provision, the Court 

was excluded from the FAA, and had “eliminated Uber’s ‘contract of employment’ argument.” 
Id. at 215, 217 (citing New Prime, 39 S. Ct. at 538).

44. Id. at 219. The opposite conclusion, which had been adopted by the district court in 
Singh, was also reached in Gray v. Uber, 2019 WL 1785094 (M.D. Fla. Apr. 4, 2019) (recogniz-
ing New Prime but holding that Uber driver did not transport goods in interstate commerce, 
so the exception did not apply).

45. The court explained: “Since neither the Amended Complaint nor documents suffice 
for determining whether Singh belongs to a class of workers that are engaged in interstate 
commerce or sufficiently related work, we will ultimately remand for the District Court to 
examine the issue, with instruction to permit limited discovery before entertaining further 
briefing.” 939 F.3d at 219. 

46. 383 F. Supp. 3d 1196 (W.D. Wash. 2019), appeal filed May 3, 2019. 
47. Id.
48. Id. at 1198.
49. Id. at 1201.
50. Id. at 1200.
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must determine whether the Arbitration Provision is nevertheless enforce-
able, such that there is a valid agreement to arbitrate.”51 Under the facts 
presented, the court concluded that because it was “not clear what law 
to apply to the Arbitration Provision or whether the parties intended the 
Arbitration Provision to remain enforceable in the event that the FAA was 
found to be inapplicable,” there was not a valid agreement to arbitrate.52 
The district court stayed the action pending appeal.53 

On the other hand, a California district court concluded that Amazon 
was not engaged in the transportation industry, and so reached a differ-
ent conclusion on the applicability of the § 1 exemption in Champion v. 
Amazon.com LLC.54 In this case, the plaintiff had been employed by defen-
dant NEA Delivery and was assigned by NEA to work as a delivery driver 
for defendant Amazon.55 The district court granted Amazon’s motion to 
compel arbitration under the contract between NEA and plaintiff, find-
ing, inter alia, that Amazon could rely on the agreement and that the § 1 
exemption did not apply because Amazon was not engaged in the trans-
portation industry.56 The court recognized its difference of opinion with 
Rittmann: “Based on the record presented here, the Court did not agree 
with another district court’s characterization of Amazon as ‘akin to UPS 
and FedEx,’ … but rather, found Amazon is primarily engaged in the sale 
of merchandise…”57 

51. Id. at 1202 (citing Valdes v. Swift Transp. Co., Inc., 292 F. Supp. 2d 524, 529 (S.D.N.Y. 
2003)).

52. Id. at 1203. Other federal and state courts have confronted similar questions and 
reached different conclusions based on the contracts at issue. See Byars v. Dart Transit Co., 
2019 WL 5304488, at *3 (M.D. Tenn. Oct. 21, 2019) (granting motion to compel arbitration 
in putative class action brought against interstate trucking company where, although “New 
Prime makes clear that the Court has no authority under the FAA to compel arbitration” court 
finds “[t]his is not a situation like Rittmann v. Amazon.com where ‘the FAA is inapplicable and 
the contract clearly indicates that state law is also inapplicable.’ … Thus, the inapplicability 
of the FAA does not nullify the parties’ agreement to arbitrate” and arbitration provisions 
were not found to be fundamentally unfair or unconscionable under Minnesota law); Arafa 
v. Health Care Express Corp., 2019 WL 2375387 (N.J. App. Div. June 5, 2019) (reversing 
order compelling arbitration on claims brought by truck driver who delivered defendant’s 
pharmaceutical products around New Jersey, stating: “Relying on New Prime, we conclude 
that plaintiff’s employment contract qualifies under Section 1 under the FAA. Consequently, 
the FAA cannot govern the arbitration agreement, as contemplated by the parties. The inap-
plicability of the FAA to the parties’ arbitration agreement undermines the entire premise of 
their contract. Because the FAA cannot apply to the arbitration, as required by the parties, 
their arbitration agreement is unenforceable for lack of mutual assent.”), cert. granted, Arafa v. 
Health Express Corp., 2019 WL 5188593 (N.J. Oct. 10, 2019).

53. See Rittmann v. Amazon.com, Inc., 2019 WL 2475791 (W.D. Wash. June 13, 2019); 
Rittmann v. Amazon.com Inc., No. 19-35381 (9th Cir.) (appeal pending).

54. No. 18-cv-05222 (N.D. Cal. June 21, 2019); see Champion v. Amazon.com LLC, 2019 
WL 4345915 (N.D. Cal. Sept. 12, 2019) (granting motion to certify for interlocutory appeal). 

55. Champion, 2019 WL 4345915, at *1.
56. Id.
57. Id. at *2 (citing Rittmann, 2019 WL 177725, at *3).
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The District Court of Massachusetts reached a conclusion, similar to 
the decision in Rittmann, in Waithaka v. Amazon.com, Inc,58 finding that a 
“last-mile” delivery driver for Amazon fell within the § 1 exemption. Not-
ing that other courts have held that physically transporting goods across 
state lines is a factor to be considered but “not a necessary condition to 
the application of the residual exemption,” the court reasoned: “Here, the 
Plaintiff clearly works in the transportation industry and handles goods 
that travel interstate. Further, the vehicle Plaintiff uses to deliver pack-
ages is vital to Amazon’s commercial enterprise and central to Plaintiff’s 
job duties.”59 The court then proceeded to determine that Massachusetts 
law applied and that, under Massachusetts law, the arbitration provision’s 
prohibition on class actions was unenforceable as violating Massachusetts 
public policy. The court reasoned that, having determined that because the 
FAA does not apply, the United States Supreme Court’s “holdings in Con-
cepcion and American Express do not narrow state public policy rationales for 
prohibiting class action waivers in arbitration agreements.”60

C. Reactions Beyond the Judicial World to the Supreme Court’s Support for 
Arbitration in the Face of Efforts to Pursue Class Actions
As the Supreme Court has repeatedly enforced ever-more-commonplace 
and standard contractual provisions mandating individualized arbitration, 
proponents of the rights of consumers or employees to bring class or col-
lective actions have continued to pursue political and legislative efforts to 
reverse the trend. During the Obama administration, for example, federal 
agencies had been at the forefront of efforts to bolster class action oppor-
tunities, but subsequent court decisions, Congressional action and policy 
reversals by the Trump administration brought those efforts to an end. 
Specifically, in July 2019, the Centers for Medicare & Medicaid Services 
announced a final rule that repealed an Obama-era rule prohibiting long-
term care facilities from entering into pre-dispute binding arbitration agree-
ments with residents.61 Similarly, in 2017 under the Trump administration, 

58. 2019 WL 3938053 (D. Mass Aug. 20, 2019), appeal filed Aug. 30, 2019.
59. Id. at *4.
60. Id. at *8 (citing Concepcion, 563 U.S. 333, 348 (2011), and Am. Exp. Co. v. Italian Colors 

Rest., 570 U.S. 228, 232 (2013)). The court then determined that transfer of the case to the 
Western District of Washington was appropriate under the first-to-file rule. Id. at *11. An 
appeal to the First Circuit was filed on August 30, 2019.

61. See https://www.cms.gov/newsroom/fact-sheets/medicare-and-medicaid-programs 
-revision-requirements-long-term-care-facilities-arbitration; 84 Fed. Reg. 34,718. The rule 
issued during the Obama administration had previously been challenged in court, and the 
U.S. District Court for the Northern District of Mississippi had issued a preliminary injunc-
tion prohibiting enforcement of the rule, finding that the nursing homes were likely to prevail 
on the claim that the rule was barred by the FAA. See Am. Health Care Ass’n v. Burwell, 217 
F. Supp. 3d 921 (N.D. Miss. 2016), appeal dismissed (5th Cir. June 2, 2017). 
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the Department of Justice reversed course to side with employers and 
against the National Labor Relations Board (NLRB) in Epic Systems Corp. 
v. Lewis, a case then pending before the Supreme Court on the validity 
of agreements that required workers to waive their rights to bring class 
claims.62 The Supreme Court subsequently upheld such agreements, find-
ing that employee rights to pursue collective action under the National 
Labor Relations Act63 do not override the FAA’s mandate to enforce arbi-
tration agreements as written.64 Likewise, in late 2017 Congress voted to 
strike down a rule that had been developed over several years by the Con-
sumer Financial Protection Bureau (CFPB), which would have prohibited 
providers of financial products and services from using arbitration clauses 
to bar consumers from filing class proceedings in future disputes.65

Legislative efforts to limit the use of mandatory arbitration provisions 
have continued. In September 2019, the U.S. House of Representatives 
passed the Forced Arbitration Injustice Repeal Act (“FAIR Act”).66 The 
FAIR Act would amend the FAA to “prohibit predispute arbitration agree-
ments that force arbitration of future employment, consumer, antitrust, or 
civil rights disputes...”67 The legislation will likely face significant hurdles 
in the Senate.68

The “#MeToo” movement has also shined a spotlight on the prevalence 
of mandatory arbitration provisions in contracts of employment, which also 
can keep claims of harassment confidential. Several states, including New 
York, Washington, New Jersey, and Maryland, have enacted legislation in 
response to limit the use of such provisions.69 Such state laws, however, are 

62. Brief for the United States as Amicus Curiae Supporting Petitions in Nos. 16-285 
and 16-300 and Supporting Respondents in No. 16-307, Epic Sys. Corp. v. Lewis, 2017 WL 
2665007, at *9.

63. 29 U.S.C. §§ 151–69.
64. 138 S. Ct. 1612 (2018).
65. Arbitration Agreements, 82 Fed. Reg. 33210 (July 19, 2017), removed from the Code 

of Federal Regulations by 82 Fed. Reg. 55,500 (Nov. 22, 2017). Vice President Pence broke 
a fifty-fifty tie in the Senate, and President Trump then signed the legislation, overriding the 
CFPB Rule, which had been several years in the making, before it could ever take effect. See 
H.J. Res. 111, 115th Cong., 1st Sess. (2017) (signed by the president on November 1, 2017).

66. Forced Arbitration Injustice Repeal Act, H.R. 1423, 116th Cong. (2019–2020). 
67. Id. at § 2.
68. See https://thehill.com/homenews/house/462316-house-approves-democrat-backed 

-bill-ending-mandatory-arbitration.
69. See N.Y. C.P.L.R. § 7515, Practice Commentaries (McKinney 2019) (statute “renders 

“null and void” any provision in an employment contract that requires the arbitration of claims 
of unlawful discriminatory sexual harassment. The statute was amended effective October 11, 
2019, to expand the prohibition on arbitration with respect to all forms of unlawful discrimi-
nation. . . . Sections 7515(b)(i) & (iii), however, provide that the statute is unenforceable to 
the extent it is “inconsistent with federal law.”); Md. Code Ann., Lab. & Empl. § 3-715(a) 
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subject to challenge on the grounds of federal preemption under Epic Sys-
tems.70 This was the case in Latif v. Morgan Stanley & Co. LLC,71 where the 
United States District Court for the Southern District of New York held 
that New York’s statutory provision was preempted by the FAA. 

As the issue of mandatory arbitration has gained increased prominence, 
public and political reaction has also brought about voluntary action on 
the part of some companies. Google, Facebook, eBay, Airbnb, Microsoft, 
Uber, and Lyft are among the companies that have announced that they 
were ending enforcement of mandatory arbitration provisions with respect 
to sexual harassment claims.72 Spurred on by protests from law students, 
several law firms similarly announced that they were eliminating manda-
tory arbitration clauses.73

(2018) (“Except as prohibited by federal law, a provision in an employment contract, . . . that 
waives any substantive or procedural right or remedy to a claim that accrues in the future of 
sexual harassment or retaliation for reporting or asserting a right or remedy based on sexual 
harassment is null and void as being against the public policy of the state.”); Wash. Stat. 
49.44.085 (2018) (“A provision of an employment contract or agreement is against public 
policy and is void and unenforceable if it requires an employee to waive the employee’s right 
to publicly pursue a cause of action arising under chapter 49.60 RCW or federal antidiscrimi-
nation laws or to publicly file a complaint with the appropriate state or federal agencies, or 
if it requires an employee to resolve claims of discrimination in a dispute resolution process 
that is confidential.”); NJ S. 121(2018–19) (prohibiting enforcement of any “provision in any 
employment contract that waives any substantive or procedural right or remedy relating to 
a claim of discrimination, retaliation, or harassment”); Cal. Lab. Code § 432.6 (applying to 
contracts for employment “entered into, modified, or extended on or after January 1, 2020” 
and providing that “[a] person shall not, as a condition of employment, continued employ-
ment, or the receipt of any employment-related benefit, require any applicant for employ-
ment or any employee to waive any right, forum, or procedure for a violation of any provision 
of the California Fair Employment and Housing Act,” but providing “[n]othing in [the law] 
is intended to invalidate a written arbitration agreement that is otherwise enforceable under 
the Federal Arbitration Act”).

70. Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612 (2018).
71. 2019 WL 2610985 (S.D.N.Y. June 26, 2019).
72. See Workers at Google, Facebook, eBay and Airbnb can now sue over sexual harass-

ment—here’s what that means for employees, https://www.cnbc.com/2018/11/19/google 
-facebook-airbnb-employees-can-now-sue-over-sexual-harassment.html (Nov. 19, 2018); 
Uber Eliminates Forced Arbitration for Sexual Misconduct Claims, https://www.nytimes 
.com/2018/05/15/technology/uber-sex-misconduct.html (May 15, 2018); Lyft joins Uber 
to end forced arbitration for sexual assault victims, https://money.cnn.com/2018/05/15 
/technology/lyft-forced-arbitration/index.html (May 15, 2018); https://blogs.microsoft.com 
/on-the-issues/2017/12/19/microsoft-endorses-senate-bill-address-sexual-harassment (Dec. 
17, 2017).

73. See Another Law Firm Abandons Mandatory Arbitration as Pressure Continues, https://
www.law.com/americanlawyer/2019/09/19/another-firm-abandons-mandatory-arbitration 
-as-pressure-continues (Sept. 19, 2019); Law students protest forced arbitration, https://yale 
dailynews.com/blog/2019/04/11/law-students-protest-forced-arbitration (Apr. 11, 2019).
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IV. THE SUPREME COURT REJECTS THE WHOLLY GROUNDLESS 
EXCEPTION IN ENFORCING PROVISIONS MANDATING THAT 
QUESTIONS OF ARBITRABILITY MUST BE DETERMINED BY 

AN ARBITRATOR IN SCHEIN V. ARCHER & WHITE SALES

The third Supreme Court decision this year was Henry Schein, Inc. v. Archer 
& White Sales, Inc.,74 focusing on the process for deciding arbitrability. The 
Supreme Court unanimously held that a court cannot “short-circuit” pro-
cedures created by contract mandating an arbitrator to decide questions 
of arbitrability on the basis of a non-arbitrable claim included in the dis-
pute.75 The Court’s opinion is consistent with its prior decisions upholding 
arbitration provisions that delegate threshold questions of arbitrability to 
arbitrators (so-called delegation clauses).76 Specifically, the Court’s previ-
ous decisions, first in First Options of Chicago, Inc. v. Kaplan,77 and then in 
Rent-A-Center, West, Inc. v. Jackson,78 solidified the validity of delegation 
clauses under the FAA. First Options and Rent-A-Center generally held that 
the FAA allowed parties to “agree to have an arbitrator decide not only the 
merits of a particular dispute but also gateway questions of arbitrability, 
such as whether the parties have agreed to arbitrate or whether their agree-
ment covers a particular controversy.”79 

Subsequent to the Court’s 2010 decision in Rent-A-Center, the Fifth, 
Sixth and Federal Circuits recognized a “wholly groundless” exception 
under which a court could “‘[prevent] a party from asserting any claim 
at all, no matter how divorced from the parties’ agreement, to force an 
arbitration.’”80 The Tenth and Eleventh Circuits disagreed, reasoning that 
in the absence of clear Supreme Court precedent, the courts faced with this 
issue “must compel the arbitration of arbitrability issues in all instances in 
order to effectuate the parties’ intent regarding arbitration.”81 

Before the Supreme Court, Schein involved a suit for monetary and 
injunctive relief filed by Archer and White, a small business dental equip-
ment distributor, against Henry Schein Inc., a successor-in-interest to a 
company that had entered into an agreement with Archer to distribute den-
tal equipment. Schein moved the court to refer the dispute to arbitration 

74. 139 S. Ct. 524 (2019).
75. Id. at 529.
76. See Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 68–69 (2010); First Options of 

Chicago, Inc. v. Kaplan, 514 U.S. 938, 943–44 (1995); AT&T Techs., Inc. v. Comm’ns Work-
ers, 475 U.S. 643, 649–50, (1986).

77. 514 U.S. at 943–44.
78. 561 U.S. at 63.
79. Schein, 139 S. Ct. at 529 (internal quotations and citations omitted).
80. Douglas v. Regions Bank, 757 F.3d 460, 463 (5th Cir. 2014) (citing Qualcomm Inc. v. 

Nokia Corp., 466 F.3d 1366, 1371 (Fed. Cir. 2006)).
81. Belnap v. Iasis Healthcare, 844 F.3d 1272, 1286 (10th Cir. 2017); see also Jones v. Waffle 

House, Inc., 866 F.3d 1257, 1269 (11th Cir. 2017).
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pursuant to the contract, which stated, that “[a]ny dispute arising under or 
related to this Agreement (except for actions seeking injunctive relief….), 
shall be resolved by binding arbitration in accordance with the arbitration 
rules of the American Arbitration Association [(AAA)].”82 The Court noted 
that the AAA rules give arbitrators the ability to resolve arbitrability ques-
tions.83 While Schein argued that “the contract’s express incorporation of 
the American Arbitration Association’s rules meant that an arbitrator—not 
the court—had to decide whether the arbitration agreement applied to this 
particular dispute,” Archer and White argued that their request for injunc-
tive relief rendered Schein’s argument for arbitration “wholly groundless” 
and that the court itself may resolve the threshold question of arbitrabil-
ity.84 The district court relied on Fifth Circuit precedent and held that 
Schein’s argument was wholly groundless. Schein appealed, and the Fifth 
Circuit affirmed.85

The Supreme Court held that the “wholly groundless” exception pro-
mulgated by circuit courts was inconsistent with the plain text of the FAA 
and previous Court decisions:

We must interpret the Act as written, and the Act in turn requires that we 
interpret the contract as written. When the parties’ contract delegates the 
arbitrability question to an arbitrator, a court may not override the contract. 
In those circumstances, a court possesses no power to decide the arbitrability 
issue. That is true even if the court thinks that the argument that the arbitra-
tion agreement applies to a particular dispute is wholly groundless.

That conclusion follows not only from the text of the Act but also from 
precedent. We have held that a court may not rule on the potential merits 
of the underlying claim that is assigned by contract to an arbitrator, even if 
it appears to the court to be frivolous. A court has no business weighing the 
merits of the grievance because the agreement is to submit all grievances to 
arbitration, not merely those which the court will deem meritorious. … Just 
as a court may not decide a merits question that the parties have delegated to 
an arbitrator, a court may not decide an arbitrability question that the parties 
have delegated to an arbitrator.”86

In reaching its conclusion, the Court addressed and rejected several argu-
ments in support of the “wholly groundless” exception. First, the Court 
rejected a reading of the FAA as mandating courts to resolve questions of 

82. Schein, 139 S. Ct. at 528.
83. Id. 
84. Id. 
85. Id. 
86. Id. at 529–30. The Court cited to its previous holding in AT&T Technologies Inc.,, 475 

U.S. at 649–50, which restricts the court from ruling on the arbitrability of an underlying 
claim if that responsibility is assigned to an arbitrator by contract—“even if it appears to the 
court to be frivolous.” Schein, 139 S. Ct. at 529 (quotations and citations omitted).
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arbitrability,87 pointing to well-established precedent stating that “parties 
may delegate threshold arbitrability questions to the arbitrator, so long 
as the parties’ agreement does so by ‘clear and unmistakable’ evidence.”88 
Rather, in the presence of a delegation clause, a court’s role is merely to 
determine whether a valid arbitration agreement exists.89 

Second, the court rejected the argument that because § 10 of the FAA 
gives power to the courts after a decision has been rendered by an arbitra-
tor to review the decision for abuses of power, a court should therefore be 
permitted to review the issues to ensure arbitrability on the front end. The 
Court stated that courts must follow the FAA as drafted by Congress rather 
than “redesign the statute.”90 Nor, the Court found, could the “wholly 
groundless” exception be justified under a practicality standard based on 
the argument that sending an attenuated and non-arbitrable issue to arbi-
tration wastes time and money resources. The Court held that the FAA 
simply does not contain a “wholly groundless” exception, and it is not a 
court’s role to craft one.91

Similarly, the Court rejected the argument that the “wholly groundless” 
exception acts to “deter frivolous motions to compel arbitration,” stating 
that “arbitrators can efficiently dispose of frivolous cases by quickly ruling 
that the claim is not in fact arbitrable.”92

The underlying theme throughout the opinion is that “[t]he Act does 
not contain a “wholly groundless” exception, and [courts] are not at liberty 
to rewrite the statute passed by Congress and signed by the President.”93 
Importantly, the Court stressed the fact that courts must first determine 
who is authorized to analyze arbitrability under the relevant contract 
provisions, as outlined by the court’s prior decisions in AT & T and First 

87. Specifically, Archer and White referenced sections 3 and 4 of the Act. “Section 3 pro-
vides that a court must stay litigation ‘upon being satisfied that the issue’ is ‘referable to 
arbitration’ under the ‘agreement.’ Section 4 says that a court, in response to a motion by 
an aggrieved party, must compel arbitration ‘in accordance with the terms of the agreement’ 
when the court is ‘satisfied that the making of the agreement for arbitration or the failure to 
comply therewith is not in issue.’” 139 S. Ct. at 530. 

88. 139 S. Ct. at 530 (quoting First Options, 514 U.S. at 944). 
89. Id. 
90. Id. 
91. Id. at 530–31. The Court further questioned the accuracy of Archer and White’s con-

clusion that the “wholly groundless” exception would save resources: “[t]he exception would 
inevitably spark collateral litigation (with briefing, argument, and opinion writing) over 
whether a seemingly unmeritorious argument for arbitration is wholly groundless, as opposed 
to groundless. We see no reason to create such a time-consuming sideshow.” Id. at 531. Nor 
did the Court accept Archer and White’s conclusion that an arbitrator would inevitably reject 
arbitration in the case before it. “After all, an arbitrator might hold a different view of the 
arbitrability issue than a court does, even if the court finds the answer obvious.” Id.

92. Id. at 531.
93. Id. at 528.
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Options.94 Thus, courts may not “short-circuit” valid procedures agreed 
upon by contracting parties by determining the merits of the arbitrabil-
ity question and deciding that the claim in favor of arbitration is “wholly 
groundless.” 

V. DECISIONS ADDRESSING SIGNIFICANT ARBITRATION ISSUES: 
ENFORCEMENT OF AGREEMENTS BY NON-SIGNATORIES, 

WAIVER, VACATUR, AND ENFORCEABILITY OF SUBPOENAS

A. Enforcement of Arbitration Agreements by Nonsignatories to Contract
In addition to the Supreme Court decisions and follow on litigation dis-
cussed above, courts around the country have considered questions bear-
ing on the availability of and process for compelling arbitration. By way of 
illustration, the Colorado Supreme Court recently held that while a non-
signatory to an arbitration agreement may assert equitable estoppel against 
a signatory to compel arbitration, it must meet all of the elements of estop-
pel, including detrimental reliance on the words or actions of the signato-
ry.95 Chapter 1 of the Federal Arbitration Act permits a non-signatory to 
enforce an arbitration agreement against a signatory if permitted by the 
applicable state law.96 State law doctrines governing the enforcement of 
third-party contractual rights include “assumption, piercing the corporate 
veil, alter ego, incorporation by reference, third-party beneficiary theories, 
waiver and estoppel” may apply in the context of arbitration agreements.97 
Typically, nonsignatories rely on the doctrines of estoppel and third party 
beneficiary in seeking to compel arbitration. The Colorado court con-
cluded that the “strong policy favoring arbitration agreements” did not 
present a “compelling reason to depart from our traditionally defined ele-
ments of equitable estoppel to craft an arbitration-specific rule.”98

A split among the circuits has developed concerning whether non-
signatories can enforce international arbitration agreements. This is an 
important issue as expanding global trade has made American companies 
increasingly more reliant on international arbitration to resolve commer-
cial disputes. The First and Fourth Circuit Court of Appeals have held that 
nonsignatories can compel arbitration agreements under the Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards (“New 

94. See id. at 530 (“This Court has consistently held that parties may delegate threshold 
arbitrability questions to the arbitrator, so long as the parties’ agreement does so by ‘clear and 
unmistakable’ evidence.”) (citing First Options, 514 U.S. at 944) (emphasis added).

95. Santich v. VCG Holding Corp., 443 P.3d 62 (Colo. 2019).
96. Arthur Andersen LLP v. Carlisle, 556 U.S. 624, 630 (2009).
97. Id. at 631 (quoting 21 R. Lord, Williston on Contracts § 57:19, at 183 (4th ed. 

2001)).
98. Santich, 443 P.3d at 66.
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York Convention”) while the Ninth Circuit has reached the opposite 
conclusion.99 

In Outokumpu Stainless USA, LLC v. GE Energy Power Conversion France 
SAS, Corp.,100 the Eleventh Circuit joined the Ninth Circuit to conclude 
that the New York Convention requires that the arbitration agreement 
be signed by the parties to compel arbitration. In that case, the plaintiff 
operated a steel plant in Alabama and had purchased motors pursuant to 
contracts containing an arbitration clause.101 When the motors failed, the 
plaintiff sued GE Energy, a French company, and GE Energy removed 
the case and filed a motion to compel arbitration.102 Because GE Energy 
was a subcontractor and did not have a contract with the plaintiff, it relied 
upon the arbitration provision in the contracts between the plaintiff and 
the general contractor.103 The district court granted the motion to compel 
arbitration.104

The Eleventh Circuit reversed, focusing on the New York Convention 
requirement that there must be “an agreement in writing” which must 
“include an arbitral clause in a contract or an arbitration agreement, signed 
by the parties or contained in an exchange of letters or telegrams.”105 Con-
struing this provision, the Court of Appeals concluded that, “to compel 
arbitration, the Convention requires that the arbitration agreement by 
signed by the parties before the Court or their privities.”106 The court also 
concluded that because the arbitration agreement must be signed by the 
parties, GE Energy could not compel arbitration through estoppel.107 On 
June 28, 2019, the Supreme Court granted GE Energy’s petition for writ 
of certiorari.108 The Court’s decision is certain to have a substantial impact 
on dispute resolution for foreign companies doing business in the United 
States as well as for domestic companies doing business internationally.

B. Waiver of the Right to Arbitrate
In Smith v. GC Services L.P.,109 the Seventh Circuit held that a debt collec-
tor waived its right to arbitrate by taking inconsistent actions in connection 
with a litigation before seeking to compel arbitration. The debt collector 

99. See, e.g., Unlimited, Inc. v. Asimco Int’l, Inc., 526 F.3d 38 (1st Cir. 2008); Aggarao 
v. MOL Ship Mgmt. Co., 675 F.3d 355 (4th Cir. 2012); Yang v. Majestic Blue Fisheries, 
LLC¸876 F.3d 996 (9th Cir. 2017). 

100. 902 F.3d 1316 (11th Cir. 2018).
101. Id. at 1320–21.
102. Id. at 1322.
103. Id.
104. Id.
105. Id. (citing New York Convention art. II, ¶ 2).
106. Id. at 1326.
107. Id. at 1326–27.
108. 139 S. Ct. 2776 (2019).
109. 907 F.3d 495 (7th Cir. 2018).
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did not demand that the plaintiff arbitrate her claim until eight months 
after she filed suit and then, after the plaintiff’s refusal, waited another 
five months before filing a motion to compel arbitration.110 The Court 
of Appeals concluded that, even if the debt collector was not aware of the 
arbitration agreement, the debt collector was not diligent in searching for 
the arbitration agreement or advising the district court that it may seek to 
compel arbitration while the court was considering a motion to dismiss and 
motion for class certification.111 The Seventh Circuit noted that a party 
does not waive the right to arbitrate by moving to dismiss on jurisdictional 
or procedural grounds because the party “has not submitted the case to the 
court for a decision that resolves the dispute.”112

In Newirth v. Aegis Senior Communities, LLC,113 the Ninth Circuit held 
that the operator of a senior living facility waived its right to arbitrate by 
engaging in substantial motions practice before the district court. This case 
is an example of how courts are often suspicious of gamesmanship when 
parties seek to arbitrate later in a case. While the operator promptly filed 
a motion to compel arbitration, it withdrew the motion and filed a motion 
to dismiss the arbitrable claims for failure to state a claim.114 The operator 
refiled the motion to compel arbitration only after receiving an unfavor-
able decision on its motion to dismiss.115 The Court of Appeals concluded 
that the operator “knowingly decided to defer its right to compel arbitra-
tion to avail itself of the benefits of the federal court forum, an intentional 
action inconsistent with its known right to compel arbitration.”116 

C. Grounds for Vacatur of an Arbitration Award
In Aspic Engineering and Construction Company v. ECC Centcom Constructors 
LLC, 117 the Ninth Circuit vacated an arbitration award when the arbitrator 
had exceeded his authority by disregarding contract provisions to achieve 
a desired result. An arbitration award may be vacated under Section 10(a) 
of the FAA “where the arbitrators exceeded their powers, or so imperfectly 
executed them that a mutual, final, and definite award upon the subject mat-
ter submitted was not made.”118 The Ninth Circuit in Aspic found that the 
arbitrator had evaded certain contract provisions by determining that there 
was not a true “meeting of the minds” when the parties formed the contract 
because “the normal business practices and customs of subcontractors in 

110. Id. at 500.
111. Id.
112. Id. at 501.
113. 931 F.3d 935 (9th Cir. 2019).
114. Id. at 942.
115. Id. 
116. Id. 
117. 913 F.3d 1162 (9th Cir. 2019).
118. 9 U.S.C. § 10(a)(4).
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Afghanistan were more ‘primitive’ than those of U.S. subcontractors” and, 
therefore, the U.S. company could not expect the Afghani subcontractor to 
“strictly conform” to the contract requirements.119 

In Smarter Tools Inc. v. Chongqing SENCI Import & Export Trade Co., Ltd.,120 
a district court in the Southern District of New York concluded that the 
arbitrator had exceeded his authority by failing to issue a reasoned award 
because his decision contained no rationale for rejecting the buyer’s claims 
and, while the arbitrator made a credibility determination, it was not suf-
ficient to address all of the buyer’s claims. This decision suggests that a 
“reasoned” award requires some explanation to support the arbitrator’s 
decisions as to each separate claim.

While the Supreme Court has cast doubt on whether “manifest dis-
regard of the law” remains another ground for vacating an arbitration 
award,121 the federal courts continue to apply the standard. However, par-
ties are rarely successful in vacating an arbitration award under the “mani-
fest disregard” standard. In Weiss v. Sallie Mae, Inc.,122 a lender sought to 
vacate an arbitration award of $108,500 in statutory damages under the 
Telephone Consumer Protection Act (“TCPA”) because the award was in 
conflict with the arbitration’s simultaneous determination that the claim-
ant was a class member in a class action which had been previously resolved 
by settlement and received adequate notice of the settlement terms. The 
Second Circuit, however, did not apply the “manifest disregard” standard 
and instead remanded the case to the district court to remand to the arbi-
trator with instructions to either interpret and apply the class action settle-
ment agreement’s release provision or explain why that provision did not 
bar the TCPA claims.123

D. Enforceability of Subpoenas Issued in Arbitration
In Managed Care Advisory Group, LLC v. CIGNA Healthcare, Inc.,124 the Elev-
enth Circuit agreed with the Second, Third, Fourth and Ninth Circuits 
which have held that the FAA does not provide arbitrators with the author-
ity to order non-parties to provide documents outside of the presence 
of the arbitrator, including for review by parties prior to the arbitration 
hearing. Section 7 of the FAA provides that arbitral summonses “shall be 
served in the same manner as subpoenas to appear and testify before the 
court.”125 The Eleventh Circuit declined to read this provision as broadly 

119. 913 F.3d at 1168.
120. 2019 WL 1349527 (S.D.N.Y. Mar. 26, 2019).
121. Hall Street Assocs., LLC v. Mattel, Inc., 552 U.S. 576 (2008).
122. 939 F.3d 105 (2d Cir. 2019).
123. Id. at 111.
124. 939 F.3d 1145, 1159 (11th Cir. 2019).
125. 9 U.S.C. § 7.
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as the Eighth Circuit has held that “implicit in an arbitration panel’s power 
to subpoena relevant documents for production at a hearing is the power 
to order the production of relevant documents for review by a party prior 
to the hearing.”126 The Eleventh Circuit also found that Section 7 of the 
FAA does not authorize the district court to compel witnesses to appear in 
locations outside the physical presence of the arbitrator and, therefore, the 
court could not enforce an arbitral summons for a witnesses to appear via 
video conference.127

In Washington National Insurance Co. v. Obex Group LLC,128 a district court 
in the Southern District of New York rejected the arbitral summons respon-
dents’ argument that the summonses sought impermissible pre-hearing dis-
covery. The court held that, although the hearing was a preliminary hearing, 
the panel’s order stated that it was “prepared to receive testimony and docu-
mentary evidence from [respondents] . . . and the panel was prepared the 
rule on evidentiary issues.”129

126. Id. (citing In re Sec. Life Ins. Co. of Am., 228 F.3d 865, 870–71 (8th Cir. 2000)).
127. Id. at 1160.
128. 2019 WL 266681 (S.D.N.Y. Jan. 18, 2019).
129. Id. at *6.
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I. INTRODUCTION

This survey covers several issues relating to animal tort law and animal 
insurance law, ranging from dog bites to immunity to equine-related injury. 

In the realm of dog bites, cases covered topics including the imposi-
tion of strict liability on a dog owner for harm caused without contact, the 
superseding liability of a volunteer in possession of a dog over the animal 
shelter that owns the dog, the liability of landlords for harm caused by 
dogs owned by tenants, and the assumption of risk by people who attempt 
to stop a dog fights and volunteer at animal shelters. The damages avail-
able for injuries caused by a dog are also examined, with a court identifying 
factors relevant to the determination of a dog’s market value and proof 
requirements for emotional distress. 

This survey also addresses replevin cases and immunity cases. The 
replevin cases explore alternative views of determining right to possession, 
with a New York case recognizing a standard “best for all concerned.”1 The 
immunity cases include one examining immunity from malpractice for 
veterinarians at state veterinary schools, a case reviewing a public school’s 
refusal to allow a service dog in a classroom, a trespass action for animal 
activists protesting a Six Flags park, and a defamation action that answers 
whether an allegation of animal abuse is a matter of public concern.

With respect to equine-related injury, three cases involving Equine Activ-
ity Liability Acts (“EALAs”) are reviewed here, each addressing different 
aspects of their respective state’s laws, including addressing definitions of 
“participant,” “equine activity sponsor,” and “equine activity professional” 
in the context of friends out on a ride together; evaluating the exception to 
immunity for failure to make reasonable and prudent efforts to determine 
a participant’s ability to safely mount a horse; and the exception to immu-
nity for injury to a spectator in areas where horses are not expected in the 
context of a spectator in the arena who walked into a path where horses 
traveled.

Finally, this survey also reviews several cases involving insurance cov-
erage related to injury to the person and property damage caused by an 
animal, as well as coverage for the loss of farmed animals. In a dog bite 
case where the caretaker was bitten by the dogs, coverage existed because 
the definition of “insured” varied between the insuring provisions based 
on whether it was in bold or plain text, rendering the intra-insured excep-
tion to coverage inapplicable. In another case, a rider injured during a 
trail horse competition could not garnish insurance proceeds under the 
competition sponsor’s insurance policy because the policy was designed 

1. Finn v. Anderson, 64 Misc. 3d 273 (N.Y. City Court of Jamestown, 2019) (quoting Travis 
v. Murray, 977 N.Y.S.2d 621 (Sup. Ct. 2013)).
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to address injury to spectators and the general public, not competitors on 
their horses. Three separate property damage cases involving coverage 
for incidents involving squirrels, raccoons, and feral cats are also covered. 
Even fish make an appearance—one case involved the loss of 800,000 com-
mercially farmed fish, and whether the loss of the fish was covered under 
an equipment breakdown endorsement.

II. ANIMAL TORT LAW

A. Dog Bites
1. Owner Liability
In Coppedge v. Travis,2 a Connecticut Court of Appeals reviewed the scope 
of an owner’s liability under the state’s dog-bite statute, finding that it cov-
ered damages caused by a dog even when no dog bite was involved.3 The 
statute imposes strict liability on an owner or keeper of a dog that 

does any damage to either the body or property of any person, . . . except when 
such damage has been occasioned to the body or property of a person who, at 
the time such damage was sustained, was committing a trespass or other tort, 
or was teasing, tormenting or abusing such dog.4

In Coppedge, Travis, the defendant, was walking his unleashed dog, Lilly, 
when she “bounded” toward the plaintiff, Coppedge.5 Startled, Coppedge 
fell, fracturing her wrist.6 Although Lilly did not touch Coppedge, she 
“came close and stood over” Coppedge where she lay.7 Coppedge sued. The 
trial court held Travis liable as Lilly’s owner and keeper under the dog bite 
statute, finding that the “exuberant, unleashed Lilly” caused Coppedge’s 
injuries.8

Travis appealed, asserting that Lilly was “innocent” and not the proxi-
mate cause of the injuries.9 The court of appeals disagreed.10 The court first 
rejected Travis’s reading of Atkinson v. Santore11 as meaning that the stat-
ute only applies if a dog is engaged in “vicious or mischievous conduct.”12 
Instead, the court read it as not extending to damages “caused by [a] dog’s 

2. 202 A.3d 1116 (Conn. App. 2019).
3. Id. at 1122. 
4. Conn. Gen. Stat. § 22-357 (2013). 
5. Coppedge, 202 A.3d at 1118.
6. Id.
7. Id.
8. Id.
9. Id. at 1119. 
10. Id.
11. 41 A.3d 1095 (Conn. App. 2012), cert. denied, 44 A.3d 184 (Conn. 2012).
12. Coppedge, 202 A.3d at 1120. Atkinson held that the dog bite statute does not cover a 

plaintiff’s exposure to rabies. See Atkinson, 41 A.3d at 1098. 
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merely passive, innocent, and involuntary behavior.”13 Here, the dog was 
“exuberant” and “bounded” toward Coppedge, resulting in behavior that 
was not “merely passive, innocent and involuntary.”14 The court also 
rejected Travis’s argument that evidence on Lilly’s distance from Coppedge 
when she fell was essential to determining causation.15 Citing the Connecti-
cut Supreme Court case Malone v. Steinberg,16 the Coppedge court stated that 
actual contact with a dog is not required for liability under the dog-bite 
statute; rather, the dog merely has to be the proximate cause of the inju-
ries.17 Here, the evidence that Coppedge tripped and fell when trying to 
avoid Lilly was sufficient for causation, and the fact that Lilly stood over 
Coppedge when she was on the ground showed Lilly’s close proximity.18 
Therefore, the trial court’s judgment was affirmed.19

2. Keeper Liability
In Derby v. Tails of Courage, Inc.,20 a Connecticut Superior Court consid-
ered the liability of an animal rescue under the Connecticut dog-bite law 
for harm caused to the child of a volunteer.21 The statute imposes liability 
on “any person . . . owner or keeper” of a dog that causes bodily or prop-
erty damage to a person, with some exceptions.22 Derby, the plaintiff, was 
approved as a foster for the defendant, Tails of Courage.23 Shortly after 
Derby picked up her foster dog, the dog attacked Derby’s child and acted 
aggressively toward her other children.24 Derby later learned that the dog 
had bitten in the past, which the rescue failed to disclose.25 Derby returned 
the dog to the rescue the next day and sued for damages, alleging the res-
cue was the owner of the dog for purposes of the dog bite statute.26 The 
rescue moved to strike, arguing that Derby could not recover because she 
herself was the dog’s “keeper.”27

The court focused on the word keeper, defined as a non-owner who har-
bors or has possession of a dog.28 Looking to case law, the court found that 

13. Coppedge, 202 A.3d at 1120 (citing Atkinson, 41 A.3d at 1095–100). 
14. Id.
15. Id. at 1121–22. 
16. 89 A.2d 213 (Conn. 1952).
17. Coppedge, 202 A.3d at 1121. 
18. Id.
19. Id. at 1122. 
20. 2019 WL 1765866 (Conn. Super. Ct. Mar. 18, 2019). 
21. Id. at *1. 
22. Conn. Gen. Stat. § 22-357(b) (2019). 
23. Derby, 2019 WL 1765866, at *1. 
24. Id.
25. Id.
26. Id. 
27. Id. at *2.
28. Id. (citing Conn. Gen. Stat. § 22-327(6) (2019)).
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“harbor” meant “afford[ing] lodging, shelter or refuge,” and “possession” 
required the keeper to have full dominion and control equal to that of an 
owner.29 Full dominion and control was required to prevent the “anoma-
lous result . . . that both the nonowner of a dog and its owner would be held 
to the same heavy liability . . . even when the . . . former exercised consider-
ably less control over the dog than the latter.”30 Looking to the facts of this 
case, the court granted the motion to strike, finding that Derby was con-
sidered the keeper of the animal during the term of her foster agreement 
because she had unlimited authority to care for the dog.31

3. Landlord Liability
In Armstrong v. Hill,32 the Alabama Supreme Court considered the extent 
of a landlord’s liability for harm caused by a tenant’s dog.33 In that case, 
the defendant landlord, Armstrong, leased a house to McKithen, another 
defendant.34 Hill, the plaintiff, was in her yard when she was attacked by 
three dogs that came from the vicinity of the Armstrong land.35 She suffered 
injuries to her hand and elbow.36 Hill sued both Armstrong and McKithen 
based on negligence, wantonness, and premises liability.37 At trial, Arm-
strong testified that her lease with McKithen contained a clause prohibit-
ing pets without Armstrong’s written consent, that she was unaware of any 
dogs on the property, and that she had seen no dogs on her two inspections 
of the property.38 Notwithstanding her testimony, the trial court found 
Armstrong liable for Hill’s damages.39 Armstrong moved to set aside the 
judgment, which was denied.40 Armstrong appealed.41

The Alabama Supreme Court held that the evidence presented at trial 
could not sustain the trial court’s ruling.42 For negligence, the court found 
that Alabama law only imposed a duty on “owners” and “keepers” to pre-
vent dogs from biting others.43 Citing Humphries v. Rice,44 which held that a 
landowner who merely interacted with her son’s dog while he lived on her 

29. Id. (quoting Auster v. Norwalk United Methodist Church, 943 A.2d 391, 396 (Conn. 
2008) (internal quotation marks omitted)). 

30. Id. (quoting Auster, 943 A.2d at 396 (internal quotation marks omitted)). 
31. Id. at *3. 
32. 2019 WL 2066681 (Ala. May 10, 2019).
33. Armstrong, 2019 WL 2066681 at *1. 
34. Id. 
35. Id. 
36. Id.
37. Id. 
38. Id. at *1–2. 
39. Id. at *2. 
40. Id. at *3. 
41. Id. 
42. Id. at *7.
43. Id. at *6. 
44. 600 So. 2d 975 (Ala. 1992).
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property was not a keeper,45 the Armstrong Court found that Armstrong 
was not an owner or keeper because Hill neither owned nor had respon-
sibility for the dogs.46 The Court similarly found no evidence of wanton-
ness, which it defined as “‘the conscious doing of some act or omission of 
some duty while knowing of the existing conditions and being conscious 
that, from doing or omitting to do an act, injury will likely or probably 
result.’”47 For premises liability, the Court noted that it had never expanded 
the scope of a landlord’s liability for dog bites under premises liability to 
include bites that occur off premises, nor could premises liability apply 
unless Armstrong was aware of a dangerous condition on the premises.48 
Here, Armstrong was unaware of the dogs’ presence on her land and the 
danger they presented, and the fact that she inspected the property and 
may have seen fencing or “dog structures” was unlikely to have placed her 
on notice of a dangerous condition.49 Finding no evidence of liability, the 
Court reversed and remanded.50

In Tyner v. Matta-Troncoso,51 the Georgia Supreme Court considered a 
landlord’s liability under the Georgia dog-bite statute, which provides: 

A person who owns or keeps a vicious or dangerous animal of any kind and 
who, by careless management or by allowing the animal to go at liberty, causes 
injury to another person who does not provoke the injury by his own act may 
be liable in damages to the person so injured. In proving vicious propensity, 
it shall be sufficient to show that the animal was required to be at heel or on 
a leash by an ordinance of a city, county, or consolidated government, and the 
said animal was at the time of the occurrence not at heel or on a leash.52

In the case, the landlord, Tyner, leased a house to the tenants, the Thorn-
tons, who acquired two dogs.53 The lease contained no pet restrictions.54 
At some point, the front gate latch broke, but it was not repaired.55 The 
Thorntons began to secure the gate by tying it closed with a dog leash.56 

45. See Humphries, 600 So. 2d at 977. 
46. Armstrong, 2019 WL 2066681 at *6. 
47. Id. (quoting Ex Parte Essary, 992 So. 2d 5, 9 (Ala. 2007)).
48. Id. at *6. 
49. Id. at *6 n.11. One judge concurred and dissented based on a procedural issue that 

made it unclear whether the trial court had given Armstrong a trial on the merits relating to 
the liability issue. Id. at *7 (Mitchell, J., concurring in part and dissenting in part). The judge 
would have remanded to the trial court to allow plaintiff Hill to present all of her liability 
evidence. Id. 

50. Id. at *7. 
51. 826 S.E.2d 100 (Ga. 2019).
52. Ga. Code Ann. § 51-2-7 (2019).
53. Tyner, 826 S.E.2d at 101. 
54. Id.
55. Id. at 102. Evidence differed on whether the Thorntons notifed Tyner of the broken 

latch. Id. 
56. Id. 
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After the Thorntons’ first dog died, they acquired two others.57 Because 
there was some evidence suggesting that Tyner knew about the dogs, 
Tyner’s knowledge was assumed for summary judgment.58

The two dogs attacked Matta-Troncoso as she was walking her small 
dogs, causing her serious injuries.59 Matta-Troncoso sued both the Thorn-
tons and Tyner.60 The claim against Tyner was based on his failure to repair 
the gate as landlord.61 Tyner moved for summary judgment, which was 
granted because there was no evidence that the dogs had ever displayed 
or that Tyner knew about a vicious propensity.62 The court of appeals 
reversed, holding that proof of the landlord’s awareness of vicious propen-
sities was not required to prove liability under the statute as the dogs were 
off-leash in violation of a local ordinance.63 The court further concluded 
that a fact issue existed as to whether Matta-Troncoso’s injuries were due 
to Tyner’s failure to repair the gate latch, raising potential liability under 
section 44-7-14 of the Georgia Code, which imposes premises liability on 
a landlord “for damages arising from defective construction or for dam-
ages arising from the failure to keep the premises in repair.”64 Even though 
Matta-Troncoso’s injuries occurred two blocks from the leased premises, 
the court of appeals noted that Tyner might be liable because “the stat-
ute did not limit a landlord’s liability to injuries occurring on a leased 
premises.”65

The Georgia Supreme Court held that the court of appeals erred by 
reversing summary judgment.66 The Court first noted that Tyner could 
not be liable for Matta-Troncoso’s injuries because the dog-bite statute 
only imposes liability on owners and keepers, neither of which describes 
an out-of-possession landlord;67 therefore, vicious propensity could not 
be presumed.68 Further, there was no issue of fact because Tyner’s lack of 
knowledge of any “harmful tendencies or propensities” meant that it was 
not reasonably foreseeable that Matta-Troncoso’s injuries could arise from 

57. Id. 
58. Id.
59. Id. at 101–02. An officer arriving on scene fatally shot the dogs. Id. at 102. Mr. Thorn-

ton later pleaded guilty to criminal charges related to the attack. Id. at 103.
60. Id. at 101. 
61. Id. 
62. Id. at 101–02. The trial court did find that the landlord’s failure to repair the gate 

breached the landlord’s statutory duty to repair the premises, but granted summary judgment 
based on the lack of vicious propensities. Id.

63. Id. at 102.
64. Ga. Code Ann. § 44-7-14 (2019). 
65. Tyner, 826 S.E.2d at 102. 
66. Id. at 103.
67. Id. 
68. Id.
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failing to repair the latch.69 As for Matta-Troncoso’s statutory negligence 
claim for failure to repair, the Court expressed doubt as to section 44-7-
14’s applicability to a dog bite, but assumed its application for purposes 
of analysis.70 The Court also assumed that the section created a duty to 
repair that Tyner breached.71 However, the Court noted that foreseeability 
is a necessary part of proximate cause and applies to actions under section 
44-7-14.72 Referencing prior dog bite cases, the Court noted that a plaintiff 
must show, even under the statute, that the landlord had prior knowledge 
of the dog’s vicious propensity73 because neither vicious propensity nor 
dangerousness could be presumed and mere knowledge of the existence of 
a dog on the premises is insufficient to create such knowledge.74 Without 
this proof, the plaintiff cannot show the necessary foreseeability to hold the 
landlord liable.75 Because there was no evidence showing Tyner’s knowl-
edge of any vicious propensities of the Thornton’s dogs, no issue of mate-
rial fact was created and summary judgment was appropriate.76 

4. Assumption of the Risk
In Saulsbury v. Wilson,77 a Georgia Court of Appeals considered whether 
a person who intervened in a dog fight with her bare hands assumed the 
risk of injury as a matter of law.78 In the case, Saulsbury’s and Wilson’s dogs 
were fighting.79 While trying to break up the fight, Saulsbury was bitten by 
Wilson’s dog and suffered injuries.80 Saulsbury sued under the state’s dog 
bite statute.81 Wilson moved for summary judgment, but was denied.82 On 
appeal, the court reversed, determining that Saulsbury had assumed the 
risk.83 It based its decision on Saulsbury’s experience in breaking up dog 
fights, her knowledge that Wilson’s dog had bitten before, and case law 
holding that a person assumes the risk when intervening in human fights.84

69. Id. at 103–04.
70. Id. at 104 n.6.
71. Id. at 104. 
72. Id. at 105.
73. Id. (citing, inter alia, Griffiths v. Rowe Props., 609 S.E.2d 690, 691 (Ga. Ct. App. 2005), 

and Pickard v. Cook, 478 S.E.2d 432, 433 (Ga. Ct. App. 1996)).
74. Tyner, 826 S.E.2d at 106. 
75. Id. at 104–06. 
76. Id. at 106–07.
77. 823 S.E.2d 867 (Ga. Ct. App. 2019).
78. Saulsbury, 823 S.E.2d at 868. 
79. Id. 
80. Id. at 868–69.
81. Id. at 869. 
82. Id.
83. Id. 
84. Id. at 869–70. The court rejected Saulsbury’s arguments that Wilson violated the city’s 

animal control ordinance and the plaintiff’s reading of the ordinance as requiring her inter-
vention in the dogfight. Id. at 870-71.
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In Morris v. Best Friends Animal Society,85 a California Court of Appeals 
considered whether an animal shelter volunteer assumes the risk of being 
bitten by a shelter animal.86 Plaintiff Morris was a volunteer at defendant’s 
animal shelter.87 Prior to volunteering, Morris signed a release waiving 
future liability of Best Friends.88 The release also provided:

Assumption of Risk. I am voluntarily participating in the activities of Best 
Friends with full knowledge of the risks and dangers involved and hereby 
agree to accept any and all risks of injury, death, or damage to myself and/
or my personal property. As a volunteer, I may come into contact with and 
interact with animals, and such work entails risk of personal injury due to 
proximity to animals, dangerous equipment, long-distance driving, and other 
considerations. These include, but are not limited to, being bitten, kicked, 
clawed, tripped and possibly exposed to zoonotic diseases.89

The release included an acknowledgement that it applies “to the entire 
term of [the] volunteer relationship, starting with the date [the volunteer] 
first perform[s] volunteer duties for Best Friends, even if it predates the date 
of this agreement, and continuing as long as [the volunteer] continue[s] to 
be a Volunteer.”90

While at the shelter, Morris entered a kennel to take a dog for a walk.91 
The dog attacked, causing Morris serious injury.92 The kennel contained no 
alarm or means of stopping the attack, and it took some time before shel-
ter employees successfully intervened.93 Morris sued Best Friends based on 
negligence and gross negligence.94 Best Friends moved for summary judg-
ment, asserting it was protected by the release and because the doctrine of 
primary assumption of the risk controlled.95 Morris argued the release was 
unenforceable because she did not sign it until after she began volunteer-
ing and because she did not sign another release when she restarted the 
volunteer program after an absence of two years.96 The court rejected the 
arguments, noting that the release specifically stated that it applied in both 
instances.97 The court also found no error with the trial court’s application of 

85. 2018 WL 6191029 (Cal. App. Nov. 28, 2018) (unpublished).
86. Id. at *1. 
87. Id. 
88. Id.
89. Id. (emphasis omitted).
90. Id. at *4.
91. Id. at *2.
92. Id.
93. Id. 
94. Id. 
95. Id.
96. Id. at *3.
97. Id. at *3–4. The court also rejected the plaintiff’s arguments that the release was invalid 

because it impaired the public interest and violated federal and state labor laws and violated 
public policy by waiving gross negligence. Id. at *4–5, *7. 
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the doctrine of primary assumption of the risk, which bars recovery “when, 
‘by virtue of the nature of the activity and the parties’ relationship to the 
activity, the defendant owes no legal duty to protect the plaintiff from the 
particular risk of harm that caused the injury.”98 Noting that the doctrine 
applied regardless of vicious propensities and had been used in cases involv-
ing kennel workers, veterinarians, and veterinarian assistants, the court 
found that it applied to shelter volunteers as in this case.99 The court stated:

Plaintiff’s argument that Best Friends could have minimized her injuries . . . 
has no relevance to application of the primary assumption of risk doctrine. 
Best Friends had no duty to eliminate or minimize the risks inherent in inter-
acting with shelter dogs. Its sole duty was not to unreasonably increase that 
risk.100

B. Damages
In Keller v. Chism,101 an Ohio Court of Appeals considered what dam-
ages are available for strict liability and negligence claims relating to a 
dog attack.102 In the case, Domer and Jeffrey Keller, the plaintiffs, and 
Jeffrey’s dog, Bunny, sustained injuries when defendant Chism’s three 
dogs attacked them.103 Domer and Jeffrey suffered scratches, bruises, and 
emotional distress and Bunny required veterinary care.104 The plaintiffs 
alleged claims of strict liability under the state’s dog-bite statute, negli-
gence, and negligent infliction of emotional distress.105 The jury found 
Chism strictly liable under the statute, but found no negligence because 
the dogs were not vicious nor did the defendant know of any viciousness 
prior to the attack.106

Jeffrey received $500 for his own injuries, $524.81 for veterinary 
costs, and $400 for the reduced value of Bunny.107 Domer was awarded 
$500 in compensatory damages and $500 in punitive damages.108 Both 
men received attorney’s fees.109 Chism challenged the damages award on 
appeal.110 The court of appeals rejected the awards of punitive damages and 
attorney’s fees based on the claim under the dog-bite statute because the 

 98. Id. at *7 (citation omitted).
 99. Id. 
100. Id. (citation omitted). 
101. 136 N.E.3d 27 (Ohio Ct. App. 2019). 
102. Id. at 29–30. 
103. Id. at 29. 
104. Id. 
105. Id. at 30. 
106. Id. at 30–31. 
107. Id. at 30. 
108. Id.
109. Id. 
110. Id. 
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statute limited liability to compensatory damages.111 The court upheld the 
emotional distress damages because emotional distress comprises a part of 
pain and suffering.112 The damages were allowed even though no expert 
medical testimony was provided because, according to the court, no expert 
testimony is required when “‘the cause and effect are so apparent that they 
are matters of common knowledge.’”113 Here, plaintiffs’ testimony alone 
was sufficient evidence to support damages.114

The court also upheld the property damages award, noting that personal 
property damages are generally calculated as “the difference between the 
property’s fair market value before and immediately after the loss,” but in 
“exceptional circumstances” the court may use the “value to the owner.”115 
Factors to be considered in determining value to the owner include “‘fair 
market value, age of the pet, pedigree, training, breeding income, recom-
mendation of the treating veterinarian, circumstances of the injury, and 
anticipated recovery,’” with the greatest consideration being reasonable-
ness and specificity of the expenses.116 Further, veterinary costs may also 
be awarded in addition to the animal’s value, even if the animal ultimately 
dies from its injuries.117 The court therefore upheld the award of veterinary 
costs and reduced value based on testimony establishing Bunny’s pedigree 
and training for rabbit hunting.118

C. Replevin
In Finn v. Anderson,119 a New York City Court was asked to determine own-
ership of a cat.120 The facts of the case were simple. Anderson, the defen-
dant, was given a cat in 2009.121 She had the cat neutered when he was 
young, but had not taken the cat to a veterinarian since then.122 Anderson 
allowed the cat to be both inside and outside.123 In 2019, Finn, the plain-
tiff and neighbor to Anderson, noticed the cat wandering on her prop-
erty, began feeding him, and after several months, brought him into her 

111. Id. at 30–31. 
112. Id. at 32–33. 
113. Id. (quoting Garcea v. Woodhull, 2002 WL 1065687, at *2 (Ohio Ct. App. May 22, 

2002)). 
114. Id. at 34. 
115. Id.
116. Id. at 35 (quoting Rego v. Madalinski, 63 N.E.3d 190, 192 (Ohio Ct. App. 2016) (quot-

ing Irwin v. Degtiarov, 8 N.E.3d 296, 301 (Mass. App. Ct. 2014)) (internal quotation marks 
omitted)).

117. Id.
118. Id. 
119. 64 Misc. 3d 273 (N.Y. City Court of Jamestown 2019).
120. Id. at 274. 
121. Id.
122. Id. 
123. Id.
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home.124 A month later, the cat got out of Finn’s house and was taken back 
by Anderson.125 Finn asked for return of the cat, but Anderson refused.126 
Finn sued in replevin.127

Before deciding which party would be the owner and take possession of 
the cat, the court discussed factors to consider when making that decision.128 
The court first noted animals’ current status as personal property and the 
traditional view that “the property rights of the litigants, rather than their 
respective abilities to care for the dog or their emotional ties to it, . . . are 
ultimately determinative.”129 However, the court also noted that New York 
and many United States courts are moving to the “de-chattelization” of 
companion animals, although they have not gone so far as to adopt a “best 
interests” standard equivalent to child custody cases.130 The court set out 
the reasons the traditional best interests standard has been rejected, refer-
encing the impossibility of determining an animal’s happiness short of look-
ing at a tail wag and questioning whether resources and court time should 
be spent making that determination.131 However, the court stated, “New 
York courts have developed a ‘quasi-interests based standard’ that ‘takes into 
consideration, and gives paramount importance to, the intangible, highly 
subjective factors that are called into play when a cherished pet is the prop-
erty at issue.’”132 

Announcing that “it is time to declare that a pet should no longer be 
considered ‘personal property’ like a table or car,”133 the court decided to 
use an evolved standard described as “best for all concerned.”134 Under that 
standard, the court would “analyze proof offered by each party that they 
will benefit from having the animal in their life, and why the animal has a 
better chance of living, prospering, loving and being loved in their care.”135 
Using that standard, the court “hope[d] to take the intangible needs and 
interests of a pet into account along with the ordinary indicia of ownership 
or right to possession (title, purchase, gift, expenses, etc.).”136 Applying the 
standard to the case before it, the court decided that the cat would remain 
in the Anderson’s possession because she had cared for the cat for ten years, 

124. Id.
125. Id.
126. Id. at 274–75. 
127. Id. 
128. Id. at 275.
129. Id. at 276 (internal quotation marks and citation omitted).
130. Id.
131. Id.
132. Id. at 276–77 (quoting Travis v Murray, 42 Misc. 3d 447, 455 (N.Y. Sup. Ct. 2013)).
133. Finn, 64 Misc. 3d at 278. 
134. Id. at 277.
135. Id.
136. Id.
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her children were emotionally attached to the cat, and the cat “may have 
‘voted with his feet’” by returning to Anderson’s home.137

Animals R Family, Inc. v. Sunrise Assisted Living of Stamford138 involved a 
request for a prejudgment remedy in a replevin case before a Connecticut 
Superior Court.139 The case arose out of the breach of an adoption con-
tract.140 The defendant, Sunrise Assisted Living, adopted a dog from the 
plaintiff, Animals R Family, a rescue organization.141 The adoption con-
tract included a provision that allowed the rescue to reclaim the dog if the 
dog was not adequately cared for and required the defendant to obtain the 
rescue’s consent prior to transferring possession or ownership of the dog 
to anyone else.142 After retiring the dog from service and without seeking 
permission first, Sunrise gave the dog to an employee.143 The rescue later 
learned of the transfer and that the dog had “masses” on his legs.144 The 
rescue contacted Sunrise, and Sunrise admitted that it breached the con-
tract.145 Sunrise asked the employee to return the dog, but she refused.146

Lacking Connecticut authority, the court relied on Arguello v. Behmke,147 
a New Jersey case involving a shelter’s transfer of a Katrina dog without 
prior notice to the owner.148 Like Arguello, the court focused on the con-
tract, awarding the rescue possession of the dog because a court would 
likely find that the employee’s care was insufficient under the contract.149 
Although noting the employee’s care and affection for the dog, the court 
stated that the dog’s “best interests” were irrelevant to a replevin action, 
and ordered the dog returned to the plaintiff.150

137. Id. at 279.
138. 2019 WL 3526443 (Conn. Super. Ct. July 10, 2019) (unpublished).
139. Id. at *1.
140. Id.
141. Id.
142. Id. 
143. Id.
144. Id.
145. Id.
146. Id.
147. 2006 WL 205097 (N.J. Super. Ct. Ch. Div. Jan. 26, 2006).
148. Id. at *1. Arguello involved an ownership dispute between an owner and an emergency 

shelter after Hurricane Katrina. Id. The agreement between owner and shelter required the 
shelter to contact the owner before transferring the dog, but the shelter transferred the dog 
to a shelter in New Jersey without notifying owner. Id. The New Jersey shelter adopted the 
dog out to a third party who refused to return the dog. Id. at *2. In ordering return of the 
dog in a replevin action, the New Jersey court relied on the shelter’s breach of the contract’s 
notification requirement. See id. at *4–5. 

149. Animals R Family, Inc., 2019 WL 3526443, at *2–3. 
150. Id.
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D. Immunity
1. Law Enforcement Officers
Bullman v. City of Detroit151 involved a Section 1983 action against the City 
of Detroit and a police officer152 who shot and killed two pit bulls during 
a narcotics raid.153 The dogs barked briefly when the police officers broke 
down the door, but did not act aggressively and spent most of the time 
“cowering” in a corner behind a wooden barricade.154 Although Castro, the 
dogs’ owner and a plaintiff, pleaded with an officer not to do so, the officer 
fired six bullets into the dogs, killing them.155 Castro sued for unreason-
able seizure under the Fourth Amendment and a violation of 42 U.S.C. 
§  1983.156 The city and officer moved for summary judgment, claiming 
qualified immunity and arguing that the seizure was reasonable because 
the dogs were an imminent threat and that one of the pit bulls was “contra-
band” because the dog was not licensed.157 The district court denied quali-
fied immunity, concluding that the officers’ safety was not in imminent 
threat because the dogs never lunged or attacked and were separated by 
a barricade.158 The Sixth Circuit Court of Appeals affirmed.159 The court 
found the shooting unreasonable based on trial testimony and because, 
even assuming an unlicensed dog is contraband, the officer here did not 
know the dog was unlicensed at the time he shot the dog.160 

2. Public Universities and Employees
In Kutyba v. Watts,161 a Texas Court of appeals reviewed whether a state 
university was immune from suit for alleged malpractice by its university-
employed veterinarian.162 In the case, the plaintiff, Kutyba, sued the defen-
dant, Texas A&M University (“TAMU”) and a veterinarian employed at 
TAMU’s Veterinary Medical Teaching Hospital for the death of her horse.163 

151. 2019 WL 4691416 (6th Cir. Sept. 26, 2019).
152. Several officers were sued by the plaintiffs, but only the actions of one related to the 

death of the dogs. Id. at *1. 
153. Id. 
154. Id. at *2.
155. Id. Other officers at the scene testified that they heard Castro’s pleas for the dogs. Id. 

The officer who killed the dogs testified that the dogs tried to jump the barricade into the 
living room and were actively viciously. Id. Several other officers testified that they were afraid 
of or in danger of being attacked by the dogs. Id. 

156. Id. at *1. Other claims were filed by the plaintiffs that did not involve the dogs. See 
id. at *3.

157. Id. 
158. Id. at *4.
159. Id. at *8.
160. Id. 
161. 2019 WL 1187427 (Tex. App. Mar. 13, 2019).
162. Id. at *1.
163. Id. 
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TAMU and the veterinarian asserted immunity and sought, and the lower 
court granted, dismissal of the veterinarian under the Texas Tort Claims Act 
(“TTCA”).164 The TTCA provides:

A governmental unit in the state is liable for:

(1) property damage, personal injury, and death proximately caused by the 
wrongful act or omission or the negligence of an employee acting within 
the scope of employment if:

(A) the property damage, personal injury, or death arises from the opera-
tion or use of a motor-driven vehicle or motor-driven equipment; and

(B) the employee would be personally liable to the claimant according 
to Texas law; and

(2) personal injury and death so caused by a condition or use of tangible 
personal or real property if the governmental unit would, were it a private 
person, be liable to the claimant according to Texas law.165

Kutyba argued on appeal that the state had waived immunity under sub-
section (2) of the statute because subsection (1) requires that the prop-
erty damages result from use of a motor vehicle.166 The court of appeals 
rejected the argument, however, stating that subsection (2) only speaks in 
terms of personal injury and death.167 Death, the court explained, refers to 
the death of a human, not animal, and since horses are personal property, 
liability for harm or death to the horse could not be considered waived by 
this provision.168

As for the veterinarian’s liability, where a plaintiff sues both the state 
and an employee, the employee is dismissed upon motion by the state 
because suing the state “constitutes an irrevocable election by the plain-
tiff and immediately and forever bars any suit or recovery by the plaintiff 
against any individual employees of the governmental unit regarding the 
same subject matter.”169 Therefore, prior to filing a complaint, a plaintiff 
must decide whether to sue the employee or the state if the activity causing 
the harm was within the employee’s scope of employment or whether to 
sue the employee individually if the harm was caused by actions outside the 
scope of employment.170 In addition, an error in the choice of whom to sue 
cannot be rectified by filing an amended complaint that excludes reference 

164. Id. 
165. Tex. Civ. Prac. & Rem. Code § 101.021 (West 2019).
166. Kutyba, 2019 WL 1187427 at *2. 
167. Id. at *3.
168. Id. 
169. Id. at *4 (quoting Tex. Civ. Prac. & Rem. Code § 101.106(a)). 
170. Id. 
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to the employee.171 Because the veterinarian was acting within the scope of 
employment in this case, the court found that dismissal of the veterinarian 
was appropriate.172

E. Service Animals
A United States District Court in Michigan reviewed a public school’s 
refusal to allow a disabled student’s service dog into classes in E.F. by Fry v. 
Napoleon Community Schools.173 In the case, E.F., the plaintiff, suffered from 
cerebral palsy and qualified for special education.174 His parents enrolled 
him in Napoleon Community Schools, the defendants, and informed the 
superintendent of their intent to acquire a service dog to accompany E.F. 
to classes.175 Despite frequent contact with the school, including a letter 
from E.F.’s doctor, the defendants remained generally unresponsive.176 The 
parents acquired a task-trained and certified service dog, which attended 
classes with E.F. for one day.177 After that, the parents were told to leave the 
dog at home, but the school eventually allowed the dog into the school’s 
foyer and hallways.178 The defendants did provide E.F. with a human aide, 
a walker, and a wheelchair.179 E.F.’s parents and school officials met, and the 
principal expressed concerns, also vocalized by parents, regarding potential 
dog phobias of classmates and distractions in the classroom.180 Further cor-
respondence and meetings ensued, followed by mediation and an unsuc-
cessful trial period during which the dog was allowed into the classrooms.181 
Eventually E.F.’s parents withdrew her from defendants’ school and began 
home-schooling.182 E.F.’s counsel filed a discrimination complaint with the 
Office of Civil Rights (“OCR”) of the United States Department of Edu-
cation, alleging a violation of Title II of the Americans with Disabilities 
Act (“ADA”) and Section 504 of the Rehabilitation Act of 1973.183 After a 
two-year investigation, OCR determined that the defendant had violated 
both provisions.184

171. Id.
172. Id. at *5. 
173. 2019 WL 4670738 (E.D. Mich. Sept. 25, 2019).
174. Id. at *2. 
175. Id. 
176. Id. at *3.
177. Id. at *3–4.
178. Id. at *4.
179. Id. 
180. Id.
181. Id. at *5–6.
182. Id. at *7. 
183. Id.
184. Id. To settle the OCR complaint, the defendants signed an agreement under which 

they would allow E.F. to return to the school with complete access for her service dog. Id. 
E.F.’s parents, however, chose not to allow E.F. to return. Id. 
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The court began its discussion by noting that ADA and Section 504 
claims are similar enough that one analysis would serve for both provi-
sions.185 Title II of the ADA prohibits a public entity from “exclud[ing] 
from participation in or [denying] the benefits of [its] services, programs, 
or activities” to a qualified disabled individual.186 Although there is some 
disagreement, claims that may be brought under Title II are intentional 
discrimination claims and reasonable accommodation claims.187 The court 
read E.F.’s complaint as raising both types of claims and then explained 
the proof requirements.188 To prove a claim of intentional discrimination, 
the plaintiff must show either direct evidence of intentional discrimina-
tion or prove discrimination through the use of indirect evidence.189 Proof 
through indirect evidence requires a burden-shifting analysis: the plaintiff 
makes a prima facie case of discrimination under Title II, after which the 
burden shifts to the defendant to prove a “legitimate, nondiscriminatory 
reason” for its action, and, if the defendant does so, the burden shifts back 
to the plaintiff to show the defendant’s reason is “a pretext for unlawful 
discrimination.”190 To prove a reasonable accommodation claim, the plain-
tiff must show that the defendant could have provided a reasonable accom-
modation but refused to do so.191

E.F. moved for summary judgment, basing the motion on a confused 
argument that began as an intentional discrimination argument but ended 
as a reasonable accommodation argument with reference to regulations that 
applied to Title III rather than Title II.192 The court found no support for 
plaintiffs’ summary judgment motion, because the plaintiffs had not fully 
proven a prima facie case of intentional discrimination, failed to provide 
evidence of a pretext, and skipped entirely the defendant’s burden to state 
a reason for the discrimination.193 As for the reasonable accommodation 

185. Id. at *8.
186. Id. (quoting 42 U.S.C. § 12132 (2019)).
187. Id. at *9–10. A reasonable accommodation claim arises from a public entity discrimi-

nating by

fail[ing] to make reasonable modifications in policies, practices, or procedures, 
when such modifications are necessary to afford such goods, services, facilities, 
privileges, advantages, or accommodations to individuals with disabilities, unless 
the entity can demonstrate that making such modifications would fundamentally 
alter the nature of such goods, services, facilities, privileges, advantages, or accom-
modations.

42 U.S.C. § 12182(b)(2)(A)(ii) (2019).
188. E.F. by Fry, 2019 WL 4670738, at *10. 
189. Id. 
190. Id. at *11 (quoting Anderson v. City of Blue Ash, 798 F.3d 338, 357 (6th Cir. 2015)).
191. Id. at *13.
192. See id. at *12–13.
193. Id. 
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argument, after extensive case analysis, the court found no support that the 
defendants should be held to Title III regulations.194

The defendants also moved for summary judgment on reasonable accom-
modation, arguing that the plaintiffs were entitled to an accommodation, 
but not a specific accommodation of their choosing.195 The court denied 
the motion, stating:

A public school is bound by the provisions of the ADA and does not have carte 
blanche to accommodate in any way it chooses when a covered individual 
has requested another accommodation. . . . To accept Defendants’ position 
would be to ignore the mandate of the ADA that requires public entities pro-
vide a requested “reasonable accommodation” when doing so is not unduly 
burdensome.196

The defendants also argued that plaintiff was not entitled to compensa-
tory damages without a showing of intentional discrimination or “deliber-
ate indifference,” but the court ordered the case to trial because the plaintiff 
might be able to make that showing.197

F. Free Speech
In Park Management Corp. v. In Defense of Animals,198 Park Management sued 
animal activists in trespass, seeking an injunction for protesting outside Six 
Flags Discovery Kingdom, an amusement park with animal attractions.199 
Over a period of years, the plaintiff limited expressive activity on its prop-
erty to certain locations until, in 2014, it banned all expressive activity at the 
park, thereby limiting protestors to public sidewalks for their activities.200 
A month after the ban went into effect, a small group of people protested 
about the park’s treatment of animals outside the park’s front entrance.201 
When local authorities refused to intervene without a court order, plaintiff 
sued several animal advocacy groups and their members for private tres-
pass.202 One protestor, Joseph Cuviello, had peacefully demonstrated at the 
park for over twenty years and had even refused to move when employ-
ees of plaintiffs requested him to do so.203 Cuviello intervened as a defen-
dant, asserting a right to protest under the state and federal constitutions 

194. Id. at *13–14.
195. Id. at *15.
196. Id. at *16.
197. Id. at *17.
198. 248 Cal. Rptr. 3d 730 (Ct. App. 2019). 
199. Id. at 732. 
200. Id. at 734. The complete ban occurred shortly after plaintiff learned of a trial court 

decision holding that Sea World in San Diego could prohibit protests and demonstrations in 
its parking lot and entrance area without running afoul of the constitution. Id. 

201. Id. at 735. 
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because the location was dedicated to a public use and was a public forum 
and because he had a prescriptive easement.204 Park Management moved 
for summary judgment, which was granted.205 The trial court ruled that 
the First Amendment did not apply to the land because it was private and 
that it did not constitute a public forum under state law.206 The court also 
rejected the prescription argument.207

On appeal, Cuviello made the same constitutional and state law claims.208 
The court first reviewed the state public forum claim, concluding after a 
long analysis of case law and balancing the public’s right to free speech 
against the plaintiff’s private property rights that the exterior portion of 
Six Flags Discovery Kingdom that did not require a ticket for entry was a 
public forum.209 However, the court clarified that its opinion was limited to 
this specific venue, and that each case required its own separate analysis.210 
Because the case was resolved based on the state law issue, the court found 
it unnecessary to resolve the federal constitutional and prescriptive ease-
ment claims.211

G. Defamation
In Duncan v. ACIUS Group, LP,212 a Texas appellate court considered whether 
allegations of animal abuse were a matter of public concern, thereby falling 
under the state’s anti-SLAPP statute.213 The case arose when the ACIUS 
Group, the defendant, terminated the plaintiff, Andrew Duncan, for abuse 
of his position as chief officer of operations.214 Tom Maxwell was the sole 
member of ACIUS’ limited partnership, another plaintiff.215 After the termi-
nation, Duncan’s wife published statements that accused Maxwell of “abus-
ing and/or killing his cherished horses, cattle, and dogs.”216 The defendants 
sued Duncan and his wife for defamation.217 Duncan and his wife moved to 
dismiss under the Texas Citizens Participation Act (“TCPA”), which allows 
dismissal of legal actions and recovery of court costs and attorney’s fees if 
the action “is based on or is in response to [a] party’s ‘exercise of . . . the 

204. Id. at 736. 
205. Id.
206. Id.
207. Id.
208. Id. at 736–37. 
209. Id. at 740–42. 
210. Id. at 744. 
211. Id. 
212. 2019 WL 4392507 (Tex. App. Sept. 13, 2019).
213. Id. at *1.
214. Id. 
215. Id. 
216. Id. 
217. Id. Plaintiffs asserted additional claims against Duncan based on his actions as an 

employee, but none of those claims were impacted by this decision. Id. 
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right of free speech,’”218 meaning “a communication made in connection 
with a matter of public concern.”219 The defendants amended their petition 
dismissing the defamation claim.220 Although the trial court held a hearing, 
it failed to issue a timely order, so the motion was denied by law.221 

Duncan and his wife appealed, and defendants argued the dismissal motion 
was moot because they nonsuited the plaintiffs.222 The court of appeals 
rejected that argument based on prior case law holding that a nonsuit does 
not moot pending claims for court costs and attorney’s fees.223 Finding that 
plaintiffs’ defamation claim fell within the TCPA,224 the court analyzed 
whether an accusation of animal abuse was a matter of public concern.225 
The court held that it was, finding that the public’s concern is manifested 
through the enactment of cruelty laws, the existence of national animal 
protection organizations, and the government funding of animal shel-
ters.226 Because the plaintiffs were able to show the basis for a TCPA dis-
missal, the burden moved to defendants to prove “by clear and specific 
evidence” each element of the defamation claims.227 Finding that the plain-
tiffs had not done so, the court held that the trial court erred in failing to 
grant dismissal.228

H. Equine-Related Injury
1. Claims Limited by Equine Activity Liability Acts

a. Defining “Participant,” “Equine Activity Sponsor,” and “Equine 
Professional”

Christie v. Forecki involved a pair of riders, each on their own horses, out 
for a ride.229 The more experienced of the two was Christie, the eventual 
plaintiff.230 Twenty minutes into the ride, they arrived at a field where they 
decided to swap horses, with Christie mounting Forecki’s horse, who was 
known to be gentle and who Christie had ridden once before.231 While 
cantering, Christie attempted to steer the horse away from a tree, but the 
horse reared three times and ultimately flipped over backwards, injuring 

218. Id. at *1 (quoting Tex. Civ. Prac. & Rem. Code §§ 27.005(b), 27.009(a) (West 2019) 
(internal quotation marks added)).

219. Id. at *4 (quoting Tex. Civ. Prac. & Rem. Code § 27.001(3) (West 2019)). 
220. Id. at *1. 
221. Id.
222. Id. at *2–3.
223. Id. at *3.
224. Id. 
225. Id. at *4.
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229. 2019 WL 4140783 (N.D. Ill. Aug. 28, 2019).
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Christie.232 With suit filed, the Forecki defendants claimed immunity under 
the Illinois EALA which protects “equine activity sponsors” and “equine 
professionals” from liability for negligence but does not protect people 
who do not fit the definition of either of those terms.233 The court rejected 
this claim of immunity.234 Initially, the court rejected Forecki’s argument 
that Christie was a “participant” as defined by the statute. Although Chris-
tie was engaged in an “equine activity” which includes “riding . . . an equine 
belonging to another,” the definition of participant is more narrowly appli-
cable only to activities associated with purchasing a horse.235 However, 
even if Christie was a participant within the meaning of the statute, the 
court concluded that Forecki was entitled to immunity only if she was an 
equine activity sponsor or equine professional, and that to conclude oth-
erwise would create the absurd result that the statute could protect any 
person from liability, a result that could not have been intended.236 Because 
there was no dispute here that neither rider was acting as an equine activity 
sponsor or equine professional, the court concluded that the Illinois EALA 
did not apply to limit Forecki’s liability.237

Even though Christie’s negligence claim could proceed despite the 
EALA, the court dismissed the case on summary judgment because no rea-
sonable fact finder could rule in Christie’s favor.238 Christie brought three 
claims for willful and wanton conduct: the horse had improper training and 
was inappropriate for Christie’s level of experience; failure to disclose that 
the horse was unusually dangerous; and faulty riding equipment.239 Under 
Illinois law, there is no independent claim for willful and wanton conduct, 
so the court reviewed them as negligence claims.240 The court concluded 
that no reasonable fact finder could find in favor of Christie because she 
was fully informed of the risks of riding the horse and failed to prove that 
rearing rendered the horse unusually dangerous to a person with her level 
of experience.241 Christie herself testified that she was an experienced rider 
(more so than the horse’s owner) and was well aware of the inherent risks 
of riding; had ridden the horse before; had (along with Forecki) drank alco-
hol and smoked marijuana before the ride; observed and was satisfied with 
the tack before mounting; came up with the idea of swapping horses; and 

232. Id.
233. Id. at *2. 
234. Id. at *2–4. 
235. Id. at *3 (quoting 745 Ill. Comp. Stat. 47/10(c)(4) (2019)).
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237. Id. 
238. Id. at *5–6.
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decided to canter the horse before he reared.242 Thus, while the Illinois 
EALA did not bar Christie’s claims, the court granted summary judgment 
on the undisputed facts.243

b. Exception to Immunity for Failure to Make Reasonable and Prudent 
Efforts to Determine Ability

In Pezzani v. United States,244 a case stemming from a trail riding injury sus-
tained at the Air Force Academy Equestrian Center in Colorado, the Dis-
trict of Missouri recently issued a lengthy opinion and judgment following 
a bench trial. Compared with the many cases addressing EALAs on dispos-
itive motions, this case provides a look into how fact finders evaluate horse 
injury cases in the context of those statutes. The basic facts are straightfor-
ward: Plaintiff signed up for a horse ride sponsored by the Equestrian Cen-
ter.245 It apparently was a busy day at the center, and the wrangler assisting 
Plaintiff with mounting laughed off her request to lower the stirrups on 
the saddle, and he did not offer her the alternatives of a mounting block, 
a platform, or a leg up.246 As she began to mount her horse, she placed her 
left foot in the left saddle stirrup and attempted unsuccessfully to swing her 
right leg over the horse, injuring her right leg when it came down hard on 
the ground.247 

Plaintiff alleged that the Equestrian Center wrangler negligently failed 
to assess her ability to safely mount a horse, refused to lower the horse’s 
stirrups, failed to adequately instruct her on safe mounting, and failed to 
have a mounting platform that would allow for stepping onto the saddle 
rather than “boosting” up.248 In defense, the United States alleged that it 
was immune from liability under the Colorado EALA because the risks 
of mounting a horse are inherent to equine activities, and alternatively 
because it was not negligent.249 Even if it were negligent, the United States 
argued that Pezzani was at least or more negligent, precluding recovery 
under Colorado’s law of comparative fault.250 In reaching its decision, the 
court first addressed the facts and determination of common law negli-
gence before analyzing immunity under the state EALA because the ques-
tion of immunity and any exception to it involved analysis of the wrangler’s 
negligence.251

242. Id. 
243. Id. 
244. 2019 WL 4737120 (E.D. Mo. Sept. 27, 2019). 
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246. Id. at *2.
247. Id. at *2–3. 
248. Id. at *1.
249. Id.
250. Id.
251. Id. 



Recent Developments in Animal Tort and Insurance Law 155

This case turned largely on expert testimony. Plaintiff offered an expert 
certified by a national horsemanship association who has taught and cer-
tified instructors for 25 years and who, in forming her opinions for the 
case, relied on written industry manuals about appropriate practices and 
procedures for evaluating rider abilities and for mounting and dismount-
ing riders for trail rides.252 She opined that the wrangler fell below those 
standards and that his decisions and failures were not part of the inherent 
risks of equine activities.253 Defendant’s expert also had years of profes-
sional horse industry experience in consulting, teaching, and acting as a 
legal consultant.254 In his opinion, the plaintiff’s expert’s industry manuals 
were inapplicable to the unguided ride here, where a rider takes on more 
responsibility and risk than in a guided ride.255

In establishing the standard of care for mounting, the court found Plain-
tiff’s expert to be the more credible expert given her direct experience 
with trail riding operations and training those professionals in safe mount-
ing practices, and that her opinions were supported by industry manu-
als and more consistent with the evidence.256 By contrast, the court gave 
little weight to the defense expert who had less experience with trail rid-
ing operations and essentially testified on his own ipse dixit inconsistently 
with the evidence and without support from any industry manuals or other 
documentary evidence.257 On the facts and in light of the credible expert 
testimony, the court concluded that the wrangler breached his duty of care 
and that negligence of the wrangler caused Plaintiff’s injury.258

The court then turned to whether the United States was entitled to 
immunity the under Colorado EALA.259 It first concluded that while a par-
ticipant’s own negligence is an inherent risk of equine activities, it can only 
grant immunity to the extent the participant was comparatively negligent, 
which here was 25%.260 The court also rejected that the risks of mount-
ing and stirrup length decisions were inherent risks, explaining that under 
Colorado decisional law, wrangler negligence is not an inherent risk.261 
The court additionally and alternatively concluded that the facts—and the 
credible, supported testimony of Plaintiff’s expert—also supported appli-
cation of the exception to immunity for failing to make reasonable efforts 

252. Id. at *3. 
253. Id. at *3–4.
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to assess the ability of the participant to participate safely.262 Among other 
takeaways, this case emphasizes the importance of credible equine expert 
testimony to the outcome of a case. 

c. Exception to Immunity for Spectators in Areas Where Horses Are Not 
Expected 

In McCandless v. Ramsey,263 the Maine Supreme Court had its first oppor-
tunity to evaluate the scope of Maine’s EALA.264 McCandless was a specta-
tor watching children riding horses in an indoor riding arena.265 Although 
there was a closed observation room with a window through which spec-
tators could watch, McCandless was sitting in a folding chair inside the 
indoor arena along its side and away from the horses.266 She got up to exit, 
and to do so, she walked into the circular riding track that had been worn 
into the perimeter of the arena by horses.267 In other words, she arguably 
walked directly into a space where horses are expected to be.268 However, 
she asserted in this case that when pedestrians were present, horses did not 
travel in this area, which was a place where pedestrians regularly exited the 
building.269 The Ramseys’ ten-year-old daughter was riding a horse new to 
her.270 After three times around the arena without incident, on the fourth 
pass, the child was unable to steer the horse clear and they made contact 
with McCandless, causing her to fall and injure her wrist.271 

After McCandless filed suit, the Ramseys successfully obtained sum-
mary judgment asserting immunity under Maine’s EALA.272 Reviewing the 
statute for the first time, the Maine Supreme Court affirmed.273 The state 
EALA grants immunity to a person engaged in an equine activity for injury 
to a participant or spectator “resulting from the inherent risks of equine 
activities.”274 While there was no dispute that the Ramseys’ daughter was 
a person engaged in an equine activity, McCandless disputed whether her 
injury was the result of an inherent risk of equine activities.275 After review-
ing the non-exclusive statutory list of dangers that are an “integral part 
of equine activities,” the Court concluded that the circumstances in this 
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case “epitomize” the risks inherent in equine activities, such as the risk of 
injury when a horse passes too closely to a spectator standing in the track 
of an arena and the risk that the horse will resist the rider’s directions.276 
To conclude otherwise would defeat the purpose of the EALA which was 
to limit liability for injuries resulting from risks that are “impracticable or 
impossible to eliminate due to the nature of equines.”277

Having concluded that statutory immunity applied, the Court evaluated 
whether any of the statutory exceptions to immunity applied to allow the 
claims to proceed.278 A divided court ruled in the negative and affirmed 
summary judgment.279 The majority opinion reasoned that there were no 
facts on which one could infer that the ten-year-old rider acted with a 
conscious disregard for the safety of others, where she was riding the par-
ticular horse for the first time and had attempted to steer clear of McCand-
less but failed.280 Likewise, by McCandless’s own admission, the incident 
occurred where a reasonable person would expect an equine activity to 
occur, namely, in the arena on its track where the horse had already been by 
three times.281 Nor was she in a “designated spectator area” given that there 
was a designated observation room, notwithstanding the fact that people 
regularly used the same area in the arena to exit the arena as McCandless 
did.282

Dissenting as to the analysis of the exceptions to immunity, three of the 
seven justices would have reversed summary judgment on the ground that 
there were disputed issues of fact.283 They reasoned that there was a dis-
pute as to whether McCandless was in a place where a reasonable person 
would expect an equine activity to occur because of McCandless’s asserted 
fact that the area where she was exiting the building was not an area that 
horses traveled in when exiting pedestrians were present.284 They also rea-
soned that the existence of the folding chairs inside the arena created a 
dispute as to whether McCandless was in a place designated for specta-
tors and thus avoided immunity under the second statutory exception to 
immunity.285 This divided opinion on the issue of what facts will cause a 
loss of immunity demonstrates the uncertainty of whether a commonplace 
circumstance in this horse industry—such as spectator chairs lining the 
perimeter of an arena—might result in liability.

276. Id. (quoting Me. Rev. Stat. Ann. tit. 7 § 4101(7-A) (2019)). 
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III. ANIMAL INSURANCE LAW

A. Coverage for Injury to the Person
In the dog-bite case Auto-Owners Insurance Co. v. Kammerer,286 the District 
of Minnesota concluded that a word in an insuring agreement, which is bold 
in some places and in plain text in others, reasonably could have different 
definitions affecting coverage.287 Specifically, the use of the word “insured” 
in a homeowners policy, which when in bold was defined as “any person 
legally responsible for animals . . . owned by the [homeowners],”288 could 
when written in plain text mean something different.289 As a result, while 
the person who was caring for the homeowners’ dogs was an “insured” 
for the purpose of personal liability, a reasonable interpretation of the 
ambiguous use of both bold and plain text is that she was not an ‘insured’ 
for the purpose of the intra-insured exception.290 Therefore, construing 
the ambiguous language against the insurer, the caretaker’s injuries from 
the homeowners’ dogs were covered under the policy because her injuries 
were not excluded under the intra-insured exception.291 The court accord-
ingly dismissed the insurer’s declaratory judgment action.292

In Neary v. American Competitive Trail Horse Association,293 Neary was 
injured during a trail horse competition when two members of the associa-
tion discharged a cap gun near her and while she was on her horse, caus-
ing her horse to react and fall, resulting in injuries to her leg and ankle.294 
The association failed to respond to suit, and Neary alerted its insurer 
of her intent to seek default judgment.295 The insurer denied coverage, 
default judgment entered, and Neary filed this garnishment action against 
the insurer.296 The parties each filed summary judgment motions.297 The 
insurer argued that coverage was excluded for multiple reasons, including a 
Saddle Animal Exclusion and an Athletic or Sports Participants Exclusion.298 
Neary argued that the insuring agreement expressly included coverage for 
competitive trail events, that the Saddle Animal Exclusion was ambiguous 
and should be construed to provide coverage, and that under that exclusion 
she was not “riding” her horse at the time because her horse was standing 
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still and she had lost control of it due to the firing of the cap gun.299 The 
court concluded that the Saddle Animal Exclusion, which excluded cover-
age for injury while “saddling, riding, mounting, or dismounting any saddle 
animal,” applied.300 Neary’s strained and overly narrow construction of the 
term “riding” was unreasonable.301 She herself testified that she was “rid-
ing” when her horse fell, and she was in fact in the saddle on her horse at 
the time.302 Moreover, the exclusion covered activities broader than just 
riding, indicating intent to capture all actions taken when in contact with 
a saddle animal.303 Further, this broader reading of the exclusion was con-
sistent with the insurance policy as a whole, including the Athletic or Sport 
Participants Exclusion for “participating in any sports . . . contest . . . that 
[the association] sponsor[s].”304 As the insurer argued and as is common for 
insurance policies used by sports organizations, the policy was intended 
to provide coverage to the association for liability to spectators and the 
general public during sponsored events, not athletic participants.305 Thus, 
Neary’s garnishment action against the insurer failed for lack of coverage.306

B. Coverage for Injury to Property
Following an incident started by a squirrel, the Iowa Supreme Court in 
City of West Liberty v. Employers Mutual Casualty Co.307 held that the City’s 
“all-risk” insurance policy did not cover property damage from the elec-
trical arc triggered by the squirrel when it happened onto a municipal 
electrical transformer.308 The insurance policy excluded coverage for “loss 
caused by arcing or by electrical currents other than lightning.”309 The 
Iowa Supreme court affirmed the lower courts’ rulings that this exclusion 
foreclosed coverage, explaining that the “efficient proximate cause” doc-
trine did not apply here. That doctrine provides for coverage when two 
causes, one covered and one not, contribute to a loss.310 However, here, 
the squirrel was not an independent cause of the loss.311 It was the rea-
son the arcing occurred, but it did not independently cause any damage.312 
As the court explained, arcing will always have some cause, and it would 
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render the exclusion meaningless if one could avoid the exclusion by point-
ing to that cause.313 The squirrel did not, independent of the arcing, cause 
any damage; rather, the damage was from the arc induced by the squirrel 
touching the transformer.314

In Goldberger v. State Farm Fire & Casualty Co.,315 the court found that 
feral cats could be a covered cause of property damage because the feral 
cats, at least as described in the complaint, were not “domestic animals” 
and did not fit within the domestic-animal exclusion in the plaintiffs’ 
rental dwelling insurance policy.316 According to the plaintiffs, the prop-
erty had sustained $75,000 in damage after a tenant allowed feral cats on 
the property.317 State Farm filed a Rule 12(b) motion to dismiss, which 
assumed that the cats were “peaceably living” in the home with the ten-
ant, and therefore were domesticated.318 However, because one must look 
only to the complaint which stated that the tenant “allowed [the cats] to 
access the property,” the Arizona Court of Appeals declined to accept 
State Farm’s additional facts for the purpose of this review and presumed 
that the cats were feral for the purpose of the motion.319 Concluding that 
the undefined term “domestic animal” was ambiguous and capable of at 
least two reasonable, conflicting interpretations, one species-based and 
the other based on the individual circumstances of the animal, the court 
looked to the transaction and the policy as a whole to evaluate its pur-
pose, public policy, the parties’ intent, and the reasonable expectations 
of the insured.320 Completing an in depth review of these factors, the 
court concluded that the individualized definition of “domestic animals” 
applied here and included “specific animals that are subject to the care, 
custody and control of a person.”321 Thus, whether the cats in this case 
were domestic or not would turn on the facts, and the complaint stated 
sufficient facts to require the presumption that they were feral and had no 
owner or keeper who exercised care, custody and control over them.322 On 
these alleged facts that fell within coverage, the court reversed dismissal 
of the complaint.323
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Moving on to raccoons, the Western District of Pennsylvania in Capital 
Flip, LLC v. American Modern Select Insurance Co.324 concluded that raccoons 
cannot as a matter of law engage in “vandalism and malicious mischief ” 
such that property coverage for damage from that kind of conduct 
applied.325 Raccoons had found their way inside the insured dwelling and 
caused significant damage to its interior.326 Animals were not covered in 
the list of perils in the insurance policy, and so the property owner relied 
on the vandalism provision, claiming it was undefined and ambiguous, and 
could include damage caused by racoons.327 In granting the motion to dis-
miss, the court rejected that argument, finding instead that the vandalism 
provision was unambiguous, even in the absence of a specific definition, 
because common knowledge and the weight of judicial interpretation are 
clear that “vandalism” and “malicious mischief ” refer to human conduct, 
not animal conduct.328

C. Coverage for Loss of Animals
In Westfield Insurance Co. v. TCFI Bell SPE III, LLC,329 involving a power 
outage at a commercial fish farm, the insured sustained significant financial 
losses due to equipment loss and loss of approximately 800,000 farmed 
fish.330 While the insuring agreement provided an Equipment Breakdown 
Coverage (“EBC”) Endorsement,331 the EBC Endorsement also contained 
an “animal exclusion” provision, and the insurer, seeking partial summary 
judgment, argued that the policy thus excluded coverage for the loss of the 
fish.332 The insured argued that fish were not “animals” under the policy 
and thus the loss was not excluded.333 The EBC Endorsement specifically 
stated, “We will not pay under this endorsement for any loss or damage 
to animals.”334 However, the EBC Endorsement did provide coverage for 
spoilage of “perishable goods,” which were defined as “personal property 
maintained under controlled conditions for its preservation, and suscep-
tible to loss or damage if the controlled conditions change.”335 After exten-
sive analysis of the parties’ arguments and governing authority, the court 
found no ambiguity and concluded that the usual and common meaning 

324. 2019 WL 4536164 (W.D. Pa. Sep. 19, 2019). 
325. Id. at *1.
326. Id. 
327. Id. at *3.
328. Id. at *4. 
329. 2019 WL 1434716 (S.D. Ind. Mar. 30, 2019). 
330. Id. at *2.
331. Id. 
332. Id. at *4. 
333. Id. at *8. 
334. Id. at *6. 
335. Id. at *11.
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of “animal” includes fish, noting that the insured itself referred to fish as 
animals on its website.336 Thus, the EBC Endorsement did not include cov-
erage for loss of animals, including fish.337 However, the insurer won the 
battle and lost the war on this particular issue. After the extensive discus-
sion of whether fish are animals, in just a few short sentences, the court 
nevertheless concluded that there was coverage because the fish were 
within the definition of “perishable goods” because they were maintained 
under controlled conditions for preservation and were lost when those 
conditions changed.338

336. Id. at *10.
337. Id. at *11. 
338. Id. The court separately addressed and granted summary judgment for the insurer on 

Bell’s bad faith claim. Id. at *11–16. 
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I. INTRODUCTION

The United States Supreme Court charted a new course in several areas 
of appellate law during its past term. The Court began the 2018–2019 
term with only eight justices while Brett Kavanaugh’s confirmation pro-
ceedings continued in the Senate. Justice Kavanaugh joined the Court a 
few days later and made an immediate impact during the term, authoring 
decisions in a number of consequential cases. The Court handed down 
significant new rulings in the areas of business law, civil rights, and election 
law. Simultaneously, however, the Court refrained from making the far-
reaching changes to administrative law that some observers had predicted 
in cases that presented challenges to agency actions and rules.
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II. BUSINESS LAW

Several significant business law cases were decided in the 2018–2019 term, 
including class arbitration, antitrust, securities, and trademark law. While 
some opinions built incrementally on previous decisions from the Court, 
others broke course in significant ways. The cases show that textualism is 
as dominant as it has ever been in shaping the Court’s decisions. However, 
the compositions of the majorities were by no means predictable and did 
not consistently fall along partisan lines.

In Lamps Plus, Inc. v. Varela,1 the question presented to the Court was 
whether the Federal Arbitration Act (“FAA”)2 prohibits “class arbitration 
when an [arbitration] agreement is … ‘ambiguous about the availability 
of such arbitration.”3 In 2016, a hacker gained access to Lamp Plus’s sys-
tems and stole the information of about 1,300 employees.4 A fraudulent 
federal income tax return was filed in the name of Frank Varela, a Lamps 
Plus employee.5 Varela, like the majority of Lamps Plus employees, had 
signed an arbitration agreement when he joined Lamps Plus.6 However, 
after the data breach, Varela joined a class action suit with other employees 
whose tax information had been compromised against Lamps Plus in fed-
eral court in California.7 Lamps Plus filed a motion to compel individual 
arbitration and dismiss the lawsuit.8 The district court granted Lamps Plus’ 
motion but, instead of compelling individual arbitration, the court ordered 
class-wide arbitration.9 Lamps Plus appealed and the United States Court 
of Appeals for the Ninth Circuit affirmed. 

First, the Ninth Circuit found the United States Supreme Court’s 2010 
decision in Stolt-Nielsen S.A. v. AnimalFeeds International Corp.,10 in which 
the Court held that “a court may not compel arbitration on a class wide 
basis when an agreement is ‘silent’ on the availability of such arbitration,” 
did not apply. The Ninth Circuit distinguished the case from Stolt-Nielsen, 
where “the parties had stipulated that their agreement was silent about 
class arbitration,” and noted here there was no such stipulation between 
Varela and Lamps Plus.11 Next, the Ninth Circuit found that the arbitra-
tion agreement between Varela and Lamps Plus was ambiguous as to class 

1. 139 S. Ct. 1407 (2019).
2. 9 U.S.C.A. §§ 1–16 (2019); id. §§ 201–208; id. §§ 301–307.
3. 139 S. Ct. at 1412.
4. Id.
5. Id.
6. Id. at 1413.
7. Id.
8. Id.
9. Id.
10. 559 U.S. 662 (2010).
11. Lamps Plus, Inc. v. Varela, 139 S. Ct. at 1412, 1413.
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arbitration.12 Under California law, which the Ninth Circuit applied, a 
contractual ambiguity should be construed against the drafter—the “contra 
proferentem” doctrine.13 Thus, because Lamps Plus drafted the arbitration 
agreement, the Ninth Circuit accepted Varela’s interpretation of the agree-
ment authorizing class arbitration.14 

Chief Justice Roberts, writing for the five-justice majority, 15 first addressed 
the question of appellate jurisdiction.16 Varela contended that the Ninth 
Circuit lacked jurisdiction because section 16 of the FAA only provides for 
appeal from the denial of a motion to compel, and not from the grant of 
such a motion.17 But the Court found that “[t]his argument [to be] beside 
the point … because Lamps Plus relie[d] . . . on a different provision of 
section 16, section 16(a)(3) [for jurisdiction].”18 Section 16(a)(3) permits 
appeal from a final decision with respect to arbitration under the FAA.19 
And previously, in Green Tree Financial Corp.-Ala v. Randolph, the Court 
found that an order compelling arbitration and dismissing all other claims 
was final under section 16(a)(3).20 The Court further found Lamps Plus 
had standing because Lamps Plus’s motion to compel was granted in a 
modified form as class arbitration, not individual arbitration as requested 
by Lamps Plus. The Court stated that this was a “‘fundamental’ change.”21

The Court then turned to the question presented: “whether, consis-
tent with the FAA, an ambiguous agreement can provide the necessary 
‘contractual basis’ for compelling class arbitration.”22 The Court looked 
to its decision in Stolt-Nielsen to hold that the FAA “requires more than 
ambiguity to ensure that the parties actually agreed to arbitrate on a class-
wide basis.”23 The Court reiterated, “‘the first principle that underscores 
all of [its] arbitration decisions’ is that ‘[a]rbitration is strictly a matter 
of consent.’”24 This consent, the Court reasoned, was particularly crucial 
here given the “‘fundamental’ differences between classwide arbitration 
and the individualized form of arbitration envisioned by the FAA.”25 These 

12. Id. at 1413.
13. Id. at 1413, 1417.
14. Id. at 1413.
15. The majority included Chief Justice Roberts and Justices Thomas, Alito, Gorsuch, and 

Kavanaugh. 
16. Id.
17. Id.
18. Id. at 1413–14.
19. Id. at 1414.
20. 531 U.S. 79, 89 (2000).
21. Lamps Plus, 139 S. Ct. at 1414.
22. Id. at 1415 (quoting Stolt-Nielsen S.A. v. Animalfeeds Int’l Corp., 559 U.S. 662, 684 

(2010)).
23. Id.
24. Id. (quoting Granite Rock Co. v. Teamsters, 561 U.S. 287, 299 (2010)).
25. Id. at 1416 (quoting Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1622–23 (2018)).
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differences include the lower cost and greater efficiency and speed of indi-
vidual arbitration as opposed to class arbitration, which the Court found 
was more akin to “the litigation [arbitration] was meant to displace[,]”26 
costly, slower, and “more likely to generate procedural morass than final 
judgment.”27 These differences motivated the Court’s holding in Stolt-
Nielsen, and, for that reason, the Court found Stolt-Nielsen controlled the 
question presented.28 Therefore, the Court held “[t]he general contra pro-
ferentem rule cannot be applied to impose class arbitration in the absence 
of the parties’ consent.”29 In the majority’s view, its decision broke no new 
ground, but merely was “consistent with a long line of cases holding that 
the FAA provides the default rule for resolving certain ambiguities in arbi-
tration agreements.”30

In contrast, the Supreme Court made a groundbreaking antitrust ruling 
in Apple Inc. v. Pepper,31 which presented the question of consumers’ stand-
ing to sue an alleged antitrust-violating retailer who sold them a product 
at an inflated price set by third parties.32 Writing for the Court with the 
support of the four liberal justices, Justice Kavanaugh held that the third 
parties’ pricing decisions should not prevent consumers in privity with an 
alleged antitrust violator from filing suit.33 Justice Gorsuch dissented for 
the remaining conservative justices, marking antitrust statutes and poli-
cies as an area of disagreement for the conservative Court majority—even 
among the committed textualists.34

The case turned on a “pass-through” doctrine developed in 1977 in 
Illinois Brick Co. v. Illinois that prevents plaintiffs from seeking damages 
against antitrust violators more than one step removed in the stream of 
commerce. 35 The Court read that doctrine into the Clayton Act of 1914 as 
a limitation on the overbroad statutory text to “simplif[y] administration” 
and “improve[] antitrust enforcement.”36 Illinois Brick only applies to dam-
ages, so “any person” injured still has standing to seek injunctive relief, but 

26. Id. (quoting Epic Sys., 138 S. Ct. at 1623)).
27. Id. (quoting AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 348 (2011)).
28. Id.
29. Id. at 1418.
30. Id.
31. Apple Inc. v. Pepper, 139 S. Ct. 1514 (2019).
32. Id. at 1519.
33. Id.
34. Apple is another in a series of 5-4 majorities in which one textualist justice’s interpreta-

tion leads to the same judgment as the interpretive approaches of the four liberal justices. 
These majorities have emerged in cases interpreting criminal statutes, United States v. Davis, 
139 S. Ct. 2319 (2019) (Gorsuch, J.), and statutory provisions governing federal jurisdiction 
to remove class actions from state courts, Home Depot U.S.A., Inc. v. Jackson, 139 S. Ct. 1743 
(2019) (Thomas, J.).

35. 431 U.S. 720 (1977).
36. Apple, 139 S. Ct. at 1522. 
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antitrust violators are only liable for damages suffered by “direct purchas-
ers” and not for damages suffered by purchasers further down the stream 
of commerce.37 

The Court declined Apple’s invitation to apply that doctrine to block 
consumers from seeking damages over purchases of smartphone software 
applications (“apps”) purchased in Apple’s App Store. The majority had 
good reason to see this as a direct purchase from a potential monopo-
list. Apple’s App Store is the only marketplace for apps compatible with 
Apple’s devices, and App Store customers purchase their apps directly from 
Apple.38 Apple remits seventy percent of any purchase price to the devel-
opers, retains thirty percent of any purchase, charges developers an annual 
fee, and requires that the price of all non-free apps ends in ninety-nine 
cents.39 

Apple’s argument against applying antitrust damages liability to the App 
Store transactions depended on positioning third-party app developers 
between Apple’s significant control over the market and the prices con-
sumers actually paid.40 Apple argued that the pass-through doctrine should 
apply because app developers ultimately set the prices the consumers paid, 
and any impact of Apple’s policies on the developers’ pricing decisions was 
more than one step removed from the consumers’ purchases.41 

Justice Kavanaugh began with “the broad text of § 4” of the Clayton Act 
and found authority that “‘any person’ who has been ‘injured’ by an anti-
trust violator” may sue for damages.42 That aligned with precedent “con-
sistently stat[ing] that ‘the immediate buyers from the alleged antitrust 
violators’ may maintain suit against the antitrust violators.”43 Consumers 
were allegedly harmed by anticompetitive practices, and Justice Kavana-
ugh was unwilling to deprive Apple’s customers of statutory standing based 
on proximate cause arguments not grounded in the statutory text. With 
support of the four liberal justices, his reading prevailed.

Justice Gorsuch, in dissent, focused on proximate cause and policy rather 
than text, and found “[n]o antitrust reason” to treat transactions differently 
based on whether Apple or the developers stand in privity with the pur-
chasers.44 He and the remaining conservative justices viewed the App Store 
as a marketplace where “plaintiffs bought apps from third-party developers 
(or manufacturers) in Apple’s retail Internet App Store, at prices set by the 

37. Id. at 1520.
38. Id. at 1519.
39. Id.
40. Id. at 1521.
41. Id.
42. Id. at 1520.
43. Id.
44. Id. at 1530 (Gorsuch, J., dissenting).
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developers.”45 The dissent acknowledged that “the plaintiff app purchasers 
happen to have purchased directly from Apple,” but argued that focusing 
on privity “exalts form over substance.”46 Justice Gorsuch reasoned that 
Illinois Brick would have protected Apple if it had influenced the market 
without standing between the developers and the consumers and would 
have extended the doctrine to protect Apple based on the Court’s long-
standing policy “that antitrust law should look at ‘the economic reality 
of the relevant transactions’ rather than ‘formal conceptions of contract 
law.’”47 

The majority agreed with the dissent that standing should not turn on 
formalism, but saw that as a reason to limit Illinois Brick, not a justifica-
tion to expand it.48 Perhaps motivated by fidelity to the famously expansive 
antitrust statutory text, Justice Kavanaugh seemed prepared to abandon 
the privity requirement entirely rather than “allow a monopolistic retailer 
to insulate itself from antitrust suits by consumers” through formalistic 
restructuring. Absent a textual hook for the limitation on standing, the 
majority was unwilling to “create an unprincipled and economically sense-
less distinction among monopolistic retailers and furnish monopolistic 
retailers with a how-to guide for evasion of the antitrust laws.”49

The third significant business law ruling in the 2018–2019 term dealt 
with the question of whether the United States Patent and Trademark 
Office (“PTO”) can refuse to register trademarks that it finds offensive. 
In Iancu v. Brunetti,50 the Court heard a facial challenge to a portion of 
the federal Lanham Act governing trademark registration. The resulting 
majority and partial dissenting opinions highlight the justices’ balancing 
of statutory interpretation principles, and their respective willingness or 
unwillingness to interpret statutory language in a manner to save it from 
unconstitutionality. Justice Kagan, writing for the majority including Jus-
tices Thomas, Ginsburg, Alito, Gorsuch, and Kavanaugh, concluded that 
the statutory provision in question was fatally defective and struck it down 
as a violation of the First Amendment. The justices who dissented in 
part agreed that the statute in question was problematic, but would have 
adopted a narrow interpretation of the language to partially preserve the 
challenged term.

Iancu involved trademark registration and the benefits that registration 
confers. Although registration of a mark with the Patent and Trademark 

45. Id. at 1537.
46. Id. at 1529.
47. Id. at 1529 (quoting United States v. Concentrated Phosphate Export Ass’n, Inc., 393 

U.S. 199, 208 (1968)).
48. Id. at 1523.
49. Id. at 1524. 
50. 139 S. Ct. 2294 (2019).
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Office is not necessary in order to protect and enforce it,51 registration 
constitutes prima facie evidence of the mark’s validity and also serves as 
“constructive notice of the registrant’s claim of ownership,” which can 
make it easier for the registrant to succeed in infringement claims.52 In a 
2017 decision, Matal v. Tam, the Supreme Court had concluded that the 
Lanham Act is subject to review under the First Amendment as a restric-
tion on free speech.53 The eight-justice Court in Matal could not agree 
upon whether the Lanham Act “is a condition on a government benefit or a 
simple restriction on speech” but nonetheless held that “if a trademark reg-
istration bar is viewpoint-based, it is unconstitutional.”54 The Matal Court 
concluded that a portion of the Lanham Act, 15 U.S.C. § 1052(a), which 
had barred registration of marks that “disparage[d]” a “person[], living or 
dead” was an unconstitutional viewpoint-based speech restriction.55

In Iancu, the Court considered the constitutionality of another portion 
of 15 U.S.C. § 1052(a), which prohibited the registration of a mark that 
“[c]onsists of or comprises immoral … or scandalous matter.”56 The plain-
tiff, Erik Brunetti, sought to register his clothing brand “FUCT” (pro-
nounced phonetically) as a trademark.57 The PTO denied registration on 
the basis that the mark is an obvious homonym for a profane expression.58 
Brunetti then brought a facial challenge to the “immoral or scandalous” 
registration bar in the Court of Appeals for the Federal Circuit argu-
ing that, like the “disparagement” prohibition found unconstitutional in 
Matal, the Lanham’s Act bar on the registration of “immoral” or “scandal-
ous” marks was a similar form of unconstitutional viewpoint-based speech 
discrimination.59 The Federal Circuit agreed with Brunetti and struck the 
provision, and the Supreme Court affirmed.

Justice Kagan’s majority opinion looked at the dictionary definitions of 
“immoral” and “scandalous,” and concluded that both terms necessarily 
connoted a viewpoint-based normative judgment of the message conveyed 
by the proposed mark. “Immoral,” the majority explained, meant that the 
proposed mark was “inconsistent with rectitude, purity, or good morals.”60 
“Scandalous” meant “giv[ing] offense to the conscience or moral feelings”; 

51. Id. at 2297–98 (citing Matal v. Tam, 137 S. Ct. 1744, 1752 (2017)).
52. Id. (quoting 15 U.S.C. § 1115(a); 15 U.S.C. § 1072).
53. Id. at 2298–99.
54. Id. (citing Matal, 137 S. Ct. at 1751, 1762–63 (opinion of Alito, J.); 137 S. Ct. at 1751, 

1753 (opinion of Kennedy, J.)).
55. Id. (citing Matal, 137 S. Ct. at 1751); 15 U.S.C. § 1052(a).
56. Iancu, 139 S. Ct.  at 2298 (quoting 15 U.S.C. § 1052(a)).
57. Id. at 2297.
58. Id. at 2297–98.
59. Id. at 2298.
60. Id. at 2299 (quoting Webster’s New International Dictionary 1246 (2d ed. 1949)). 

The majority relied upon dictionaries published at approximately the same time that 15 
U.S.C. § 1052(a) was enacted.
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“excit[ing] reprobation”; or “call[ing] out condemnation.”61 Therefore, 
in the Court’s view, “the Lanham Act permits registration of marks that 
champion society’s sense of rectitude and morality, but not marks that den-
igrate those concepts.”62 Similarly, “the Lanham Act allows registration of 
marks when their messages accord with, but not when their messages defy, 
society’s sense of decency or propriety.”63 The majority concluded that on 
its face, §  1052(a) required the Patent and Trademark Office to engage 
in viewpoint-based discrimination by approving marks that complied with 
society’s collective sense of morality and propriety, but rejecting proposed 
marks that did not.64

The majority noted that during oral argument, the Government con-
ceded the apparent viewpoint-based nature of the restriction. The Gov-
ernment had urged the Court to uphold the statute by adopt a “limiting 
construction” of the statutory language to “narrow the statutory bar to 
[only include] ‘marks that are offensive or shocking to a substantial seg-
ment of the public because of their mode of expression, independent of any 
views that they may express.’”65 

The majority declined to adopt a “narrow” construction of the statutory 
language in a nod to principles of strict textualism, explaining, “we can-
not accept the Government’s proposal, because the statute says something 
markedly different.”66 “This Court, of course, may interpret ‘ambiguous 
statutory language’ to ‘avoid serious constitutional doubts.’”67 “But that 
canon of construction applies only when ambiguity exists.”68 “We will not 
rewrite a law to conform it to constitutional requirements.”69 Conclud-
ing that the statutory language was drafted in such a broad manner as to 
necessitate viewpoint-based discrimination by the Patent and Trademark 
Office, the majority struck it down.70 Justice Alito wrote a short concur-
rence emphasizing that the Lanham Act could be revised so as to block 
registration of marks “containing vulgar terms that play no real part in the 
expression of ideas” such as the “FUCT” mark at issue.71

Justices Roberts, Breyer, and Sotomayor each wrote a separate opinion 
concurring in part and dissenting in part. The three justices agreed with 

61. Iancu, 139 S. Ct. at 2299–300 (quoting Webster’s New International Dictionary, 
supra note 60, at 2229).

62. Id. at 2299.
63. Id. at 2300.
64. Id. at 2300–01.
65. Id. at 2301 (quoting Tr. of Oral Arg. at 11).
66. Id. 
67. Id. (quoting FCC v. Fox Television Stations, Inc., 556 U.S. 502, 516 (2009)).
68. Id.
69. Id. (quoting United States v. Stevens, 559 U.S. 460, 481 (2010)).
70. Id. at 2302.
71. Id. at 2303.
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the majority that the statutory term “immoral” required viewpoint-based 
discrimination, and was therefore unconstitutional. The dissenters, how-
ever, would have accepted the Government’s request to impose a narrow 
interpretation on the statutory phrase “scandalous” to save it from uncon-
stitutionality. Justice Breyer’s opinion, in particular, rejected the formalistic 
and textualist approach taken by the majority. Instead, Justice Breyer would 
“focus on the interests that the First Amendment protects and ask a more 
basic proportionality question: Does ‘the regulation at issue work harm to 
First Amendment interests that is disproportionate in light of the relevant 
regulatory objectives’?”72 

Justice Breyer and Justice Sotomayor would have read the term “scan-
dalous” to “cover only offensive modes of expression.”73 The dissenters 
focused on the significant overlap between the majority’s broad definition 
of “scandalous” and the definitions of the clearly unconstitutional terms: 
“immoral” and “disparage.”74 “With marks that are offensive because they 
are disparaging and marks that are offensive because they are immoral 
already covered, what work did Congress intend for ‘scandalous’ to do?”75 
“A logical answer is that Congress meant for ‘scandalous’ to target a third 
and distinct type of offensiveness: offensiveness in the mode of communi-
cation rather than the idea.”76 “The other two words cover marks that are 
offensive because of the ideas they express; the ‘scandalous’ clause covers 
marks that are offensive because of the mode of expression, apart from any 
particular message or idea.”77 

Concluding that “scandalous” could be reasonably interpreted in a man-
ner to prevent it from requiring viewpoint-based speech restrictions, the 
dissenters noted that “the Court has in the past accepted or applied simi-
larly narrow constructions to avoid constitutional infirmities.”78 In the 
instant case, the dissenters would have held that “[p]roperly narrowed, 
‘scandalous’ is a viewpoint-neutral form of content discrimination that is 
permissible in the kind of discretionary governmental program or limited 
forum typified by the trademark-registration system.”79

Apart from invalidating a portion of the Lanham Act, Iancu serves as a 
window into the justices’ analytical frameworks and priorities regarding 
one of the Supreme Court’s paramount functions: assessing the constitu-
tionality of statutes and other laws. Those justices in the majority adopted 

72. Id. at 2306 (quoting Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2235–36 (2015)).
73. Id. at 2309.
74. Id. at 2310.
75. Id.
76. Id.
77. Id.
78. Id. at 2312 (citing Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)); Boos v. Barry, 

485 U.S. 312, 329–30 (1988); Frisby v. Schultz, 487 U.S. 474 (1988)).
79. Id. at 2313.
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a strict textualist approach, broadly defining the pertinent statutory terms 
and refusing to place any judicial ‘gloss’ on the language. The dissenters, 
however, were more interested in the practical effects of the plaintiff’s 
requested relief, and exhibited a stronger reluctance to upend legislation. 

In the 2018–2019 term, the Court also addressed the scope of primary 
liability in fraudulent-misstatement cases under Securities and Exchange 
Commission Rule 10b-5. Specifically, the Court focused on whether pri-
mary liability can attach to a “non-maker” of false and misleading state-
ments under Rules 10b–5(a) and (c), despite the fact that primary liability 
for “making” false statements is expressly addressed in Rule 10b-5(b). 

In Lorenzo v. Securities and Exchange Commission,80 the Court held that 
the dissemination of false or misleading statements with intent to defraud 
can fall within the scope of Rules 10b–5(a) and (c), as well as the relevant 
statutory provisions, even if the disseminator did not “make” the state-
ments and consequently falls outside Rule 10b–5(b).81 The Court ruled 
that by sending e-mails he understood to contain materially false state-
ments, petitioner Francis Lorenzo, a director of a registered broker-dealer 
based in Staten Island, New York, had “employ[ed]” a “device,” “scheme,” 
and “artifice to defraud” within the meaning of Rule 10b–5(a), § 10(b) of 
the Exchange Act, and § 17(a)(1) of the Securities Act.82 And by virtue of 
the same conduct, Mr. Lorenzo also “engage[d] in a[n] act, practice, or 
course of business” that “operate[d] . . . as a fraud or deceit” under Rule 
10b–5(c).83 Noting that the Court and the SEC “have long recognized con-
siderable overlap among the subsections of [Rule 10b-5] and related provi-
sions of the securities laws,”84 the Court rejected Mr. Lorenzo’s argument 
that Rule 10b-5(b) is the only provision of Rule 10b-5 that imposes liability 
for misstatements.85 

In his dissenting opinion, Justice Thomas (joined by Justice Gorsuch) 
took issue with the Court “eviscerating” the distinction between primary 
and secondary liability in fraudulent-misstatement cases, as established by 
the Court in Janus Capital Group, Inc. v. First Derivative Traders, 564 U. S. 135 
(2011).86 In Janus, the Court held, inter alia, that a person does not “make” 
a fraudulent misstatement within the meaning of Rule 10b–5(b) and thus is 
not primarily liable for the statement, if the person lacks “ultimate author-
ity over the statement.”87 Because Mr. Lorenzo was not the “maker” of any 

80. 139 S. Ct. 1094.
81. Id. at 1102.
82. Id. at 1101.
83. Id. at 1102 (citing Herman & MacLean v. Huddleston, 459 U.S. 375, 383 (1983)).
84. Id.
85. Id. at 1102–03.
86. Id. at 1106 (Thomas, J., dissenting).
87. Janus Capital Grp., Inc. v. First Derivative Traders, 564 U.S. 135, 142 (2011).
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false statement—and did nothing beyond knowingly disseminating e-mails 
containing false statements at the behest of his boss—the dissent believed 
that he could only be liable as an aider and abettor under principles of 
secondary liability.88 The SEC, however, did not charge Mr. Lorenzo with 
aiding and abetting fraud.89 Applying the “old and familiar” rule that “the 
specific governs the general,”90 Justice Thomas would have held that “the 
provisions [of Rule 10b-5] specifically addressing false statements ‘must be 
operative’ as to false-statement cases, and that the more general provisions 
[of Rule 10b-5] should be read to apply ‘only [to] such cases within [their] 
general language as are not within the’ purview of the specific provisions 
on false statements.”91  

III. CIVIL AND CONSTITUTIONAL RIGHTS

The Supreme Court took up several notable cases implicating civil and con-
stitutional rights during the last term. In Flowers v. Mississippi,92 the Court, 
in its own words, “simply enforce[d] and reinforce[d] Batson[v. Kentucky]93 
by applying it to the extraordinary facts of this case.”94 Petitioner Curtis 
Flowers had been tried six separate times by the State of Mississippi for 
capital murder in connection with the deaths of four people.95 Flowers was 
convicted in the first three trials, but his convictions were reversed by the 
Mississippi Supreme Court for prosecutorial misconduct in the first and 
second96 trials and discrimination against prospective black jurors in the 
third.97 The fourth and fifth trials were declared mistrials after the juries 
were unable to reach a verdict.98 In the sixth trial, now being considered by 
the Court, Flowers was convicted.99

Justice Kavanaugh, writing for the seven-justice majority100 held that a 
combination of four facts compelled a finding of “clear error” by “the trial 
court in concluding that the State’s peremptory strike of black prospective 
juror Carolyn Wright was not ‘motivated in substantial part by discrimina-

88. Lorenzo, 139 S. Ct. at 1107.
89. Id. at 1106.
90. Id. at 1108 (quoting RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 

639, 645–46 (2012).
91. Id. at 1109 (quoting RadLAX Gateway Hotel, LLC, 566 U.S. at 646).
92. 139 S. Ct. 2228 (2019).
93. 476 U.S. 79 (1986).
94. 139 S. Ct. at 2235.
95. Id.
96. In the second trial, the trial court seated a black juror after finding the prosecutor uti-

lized a peremptory strike against the juror on the basis of race. Id.
97. Id. 
98. Id.
99. Id.
100. Justices Thomas and Gorsuch dissented.
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tory intent.’”101 The first fact was “the history from Flowers’ six trials.”102 In 
its review of this history, the majority found that over the course of Flowers’ 
first four trials, in a “relentless, determined effort,” the State attempted to 
strike all of the thirty-six black prospective jurors that could be removed by 
peremptory strike.103 This history, Justice Kavanaugh concluded, indicated 
the State’s desire to try Flowers before an all-white jury.104 The second fact 
was the State’s striking five of the six black prospective jurors in Flowers’ 
sixth trial,105 which the Court found to be a continuation of the State’s pat-
tern during Flowers’ first four trials of trying to remove all black people 
from the jury.106 The third fact was the “prosecutor’s dramatically disparate 
questioning of black and white prospective jurors at the sixth trial.”107 The 
State asked the five struck black prospective jurors a total of 145 questions, 
an average of twenty-nine questions each.108 The State asked the white 
seated jurors a total of twelve questions, an average of one each.109 While 
the Court affirmed that disparate questioning, or investigation, by itself is 
not a Batson violation, when combined with other evidence, the disparate 
questioning by the State during Flowers’ sixth trial suggested the State was 
motivated in substantial part by a discriminatory intent.110

The fourth and final fact was “the prosecutor’s proffered reasons for 
striking one black juror (Carolyn Wright) while allowing other similarly 
situated white jurors to serve on the jury at the sixth trial.”111 Prior to its 
four-fact analysis, the Court, citing Foster v. Chatman,112 reaffirmed that, 
“[t]he Constitution forbids striking even a single prospective juror for a 
discriminatory purpose.”113 The State said it exercised a peremptory strike 
against Carolyn Wright because (1) “she knew several defense witnesses 
and had worked at the Wal-Mart where Flowers’ father also worked”; 
(2) thirteen years prior to the trial, Wright had been sued for collection of 
a debt by the furniture store where the victims were killed; and (3) Wright 
had worked with one of Flowers’ sisters.114 But the court found the state 
did not ask follow-up questions to several white jurors who also knew many 
individuals involved in the case. Neither did the State ask Wright ques-

101. Id.
102. Id. at 2244.
103. Id. at 2245.
104. Id.
105. Id. at 2244.
106. Id. at 2246.
107. Id. at 2244.
108. Id. at 2246–47.
109. Id. at 2247.
110. Id. at 2248.
111. Id. at 2244.
112. 136 S. Ct. 1737 (2016).
113. 139 S. Ct. at 2244.
114. Id. at 2249, 2250.
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tions about the nature of her relationship with Flowers’ father. As to the 
debt collection action, the Court found the State failed to explain how a 
“13-year-old, paid-off debt” to the furniture store could affect Wright’s 
ability to serve as a juror in the case.115 

Finally, the Court found that Wright did not in fact work with one 
of Flowers’ sisters and that “[w]hen a prosecutor misstates the record in 
explaining a strike, the misstatement can be another clue showing dis-
criminatory intent.”116 The Court stressed that the Wright strike had to be 
examined in light of the first three facts and not in isolation and concluded 
that the combination of these four facts—and the combination of these 
four facts only—“establish[ed] that the trial court at Flowers’ sixth trial 
committed clear error in concluding that the State’s peremptory strike of 
black prospective juror Carolyn Wright was not motivated in substantial 
part by discriminatory intent.”117 Accordingly, in what the Court stressed 
was a simple application of its Batson jurisprudence, the Court reversed 
Flowers’ conviction.

In Gamble v. United States, Justice Alito delivered the opinion for a seven-
two majority, confirming that the well-settled dual-sovereignty doctrine 
permits successive prosecutions by separate sovereigns under the Double 
Jeopardy Clause.118 Petitioner Terance Gamble pleaded guilty in Alabama 
state court to violating Alabama Code § 13A-11-72(a), which prohibits the 
possession of firearms by any person convicted of a “crime of violence.”119 
After pleading guilty to the state offense, Gamble was indicted by fed-
eral prosecutors for violating 18 U.S.C. § 922(g)(1), which generally pro-
hibits the same conduct.120 Gamble moved to dismiss the indictment on 
double-jeopardy grounds, arguing that “[t]he federal indictment was for 
‘the same offence’ as the one at issue in his state conviction.”121 The district 
court denied Gamble’s motion to dismiss, and the United States Court of 
Appeals for the Eleventh Circuit affirmed.122 The Supreme Court granted 
certiorari and affirmed the judgment of the Eleventh Circuit.123

As usual, the Court began with the text of the Fifth Amendment, which 
“protects individuals from being twice put in jeopardy ‘for the same offence,’ 
[but] not for the same conduct or actions.”124 An “offence” is defined by law, 
and laws are defined by sovereigns; “where there are two sovereigns, there 

115. Id. at 2249–50.
116. Id. at 2251. 
117. Id.
118. 139 S. Ct. 1960 (2019).
119. Id. at 1964.
120. Id. 
121. Id. 
122. Id. 
123. Id. at 1965–67.
124. Id. at 1965 (quoting Grady v. Corbin, 495 U.S. 508, 529 (1990)).
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are two laws, and two ‘offences.’”125 In addition to honoring “the formal 
difference between two distinct criminal codes,” the dual-sovereignty doc-
trine “honors the substantive differences between the interests that two 
sovereigns can have in punishing the same act.” Consider, for example, the 
crime of assaulting a United States Marshal, which would offend both the 
federal and state systems by “hindering the execution of legal process” and 
by “breaching the peace of the State.”126 “That duality of harm explains 
how ‘one act’ could constitute ‘two offences, for each of which the offender 
is justly punishable.’”127 More than 170 years of precedent confirms this 
understanding “without qualm or quibble.”128

Of special import, Justice Alito dedicated a paragraph to the role of 
stare decisis in supporting the Court’s decision.129 “Stare decisis ‘promotes 
the evenhanded, predictable, and consistent development of legal prin-
ciples, fosters reliance on judicial decisions, and contributes to the actual 
and perceived integrity of the judicial process.’”130 Although it is important 
for the Court to be right, “a departure from precedent ‘demands special 
justification.’”131 As a result, anyone challenging a settled principle must 
present more than “ambiguous historical evidence.”132

Justice Alito dismantled Gamble’s arguments (which were based pri-
marily on “shaky” historical evidence and “spotty” treatises) as contrary 
to almost two centuries of settled precedent.133 Gamble claimed that early 
English cases prohibited “domestic prosecution following a prosecution 
for the same act under a different sovereign’s laws.”134 But Gamble did 
not cite—and the Court could not find—“a single pre-Fifth Amendment 
case in which a foreign acquittal or conviction barred a second trial in 
a British or American court.”135 Gamble’s cited treatises, many of which 
were published before the Fifth Amendment was ratified, did “not come 
close to settling the historical question with enough force to meet [his] 
particular burden under stare decisis.”136 And nineteenth-century state cases 
were “inconclusive” because they are evenly split and manifest conflicts of 
conscience rather than “confident conclusions about the common law.”137 

125. Id. 
126. Id. at 1966–67 (alterations omitted).
127. Id. at 1967 (quoting Moore v. Illinois, 55 U.S. 13, 20 (1852)) (alterations omitted).
128. Id. at 1966–67 (collecting cases).
129. Id. at 1969.
130. Id. (quoting Payne v. Tennessee, 501 U.S. 808, 827 (1991)).
131. Id. (quoting Arizona v. Rumsey, 467 U.S. 203, 212 (1984)).
132. Id. (quoting Welch v. Texas Dep’t of Highways & Pub. Transp., 483 U.S. 468, 479 

(1987)).
133. Id. at 1969–80.
134. Id. at 1970.
135. Id. 
136. Id. at 1974.
137. Id. at 1976.



Recent Developments in Appellate Advocacy 177

Finally, Gamble argued that the Fifth Amendment’s incorporation to the 
States through the Fourteenth Amendment Due Process clause somehow 
changed the calculus.138 But the dual-sovereignty doctrine “survived incor-
poration intact” because incorporation simply requires States to abide by 
the Court’s interpretation of the Double Jeopardy Clause, which has long 
included the dual-sovereignty doctrine.139

Justice Alito also tackled two principal objections in his colleagues’ 
dissenting opinions. Justices Ginsburg and Gorsuch contended that the 
Court’s “dual-sovereignty rule errs in treating the Federal and State Gov-
ernments as two separate sovereigns when in fact sovereignty belongs to the 
people.”140 But, by adopting the Constitution, the people “split the atom of 
sovereignty.”141 Put differently, although the United States is one republic, 
it is not “a unitary state like the United Kingdom.”142 The dissenting Jus-
tices also contended “that because the division of federal and state power 
was meant to promote liberty, it cannot support a rule that exposes Gamble 
to a second sentence.”143 But the powers of the Federal and State Govern-
ments often overlap, allowing a measure of dual regulation.144 As a result, 
neither of these objections were sufficient to overcome the well-settled 
dual-sovereignty doctrine, which remains fully intact and commanded 
affirmance of the lower court’s decision. 

In Nielsen v. Preap,145 Justice Alito held for the Court that 8 U.S.C. 
§  1226(c) prevents the Secretary of Homeland Security from granting 
bond hearings to certain potentially deportable noncitizens until gov-
ernment authorities decide whether to deport them.146 Paragraph (1) of 
the contested subsection directs the Secretary to “take into custody any 
alien who” satisfies certain requirements “when the alien is released with-
out regard to whether the alien is released on parole, supervised release, 
or probation, and without regard to whether the alien may be arrested 
or imprisoned again for the same offence.”147 The Secretary may detain 
noncitizens not “described in paragraph (1)” or release them on bond or 
on conditional parole,148 but paragraph (2) only permits the Secretary to 

138. Id. at 1978–79.
139. Id. at 1979.
140. Id. at 1968; see also id. at 1990 (Ginsburg, J., dissenting); id. at 1999 (Gorsuch, J., 

dissenting). 
141. Id. (quoting Alden v. Maine, 527 U.S. 706, 751 (1999)).
142. Id. 
143. Id.; see also id. at 1990–91 (Ginsburg, J., dissenting); id. at 1999–2000 (Gorsuch, J., 

dissenting).
144. Id. at 1968–69 (“Taxation is an example that comes immediately to mind.”).
145. Nielsen v. Preap, 139 S. Ct. 954 (2019).
146. Id. at 965.
147. 8 U.S.C. § 1226(c)(1).
148. Id. § 1226(a).
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release a person “described in paragraph (1)” if necessary for certain major 
criminal investigations.149 

Two groups of noncitizens who were taken into immigration custody 
years after being released from criminal custody and denied bond hearings 
under the mandatory detention provision filed habeas petitions and class 
action complaints challenging the denial of bond hearings.150 The govern-
ment appealed, and the Ninth Circuit affirmed the certifications, creat-
ing a split with four other circuits. The Court granted certiorari to decide 
whether a noncitizen who is not taken into immigration custody “immedi-
ately upon release” from criminal custody is exempt from the mandatory 
detention provisions of paragraph (2),151 in other words, to determine what 
“when . . . released” means in this statute.

Justice Alito’s majority opinion held that a person described by any of 
the sub-categories of paragraph (1) is “described” by paragraph (1)—and 
therefore, ineligible for a bond hearing—regardless of “when” the Secre-
tary takes the person into custody. The majority read “when . . . released” 
as “curbing” the Secretary’s “discretion to arrest” a person described in the 
subclauses of paragraph (1), not as a limit on Congress’s direction to the 
Secretary to hold those individuals without bond hearings.152 The majority 
opinion interpreted the statutory text without lingering on the constitu-
tional implications of a statute that requires mandatory detention without 
the possibility of individualized bond hearings, explaining that the consti-
tutional question was not before the Court and that an as-applied chal-
lenge to the constitutionality of the statute would not be foreclosed by the 
Court’s decision.153 

Justice Alito’s majority decision on the merits depended on the concur-
rence of Justice Kavanaugh who wrote separately to “emphasize the nar-
rowness of the issue before [the Court]”154 and Justice Thomas (joined by 
Justice Gorsuch) who doubted the Court’s jurisdiction to hear the case 
at all. Justice Thomas would have held that various other statutory bars 
deprive all courts of jurisdiction to review the Secretary’s decisions about 
detention of these noncitizens and that changes in the named plaintiffs’ 
circumstances rendered the cases moot prior to certification.155 Justice 
Thomas identified—and Justice Alito rejected—three statutory bars. One 

149. Id. § 1226(c)(2).
150. Nielsen, 139 S. Ct. at 961.
151. Id.
152. Id. at 966.
153. Id. at 972. 
154. Id. (Kavanaugh, J., concurring). Justice Kavanaugh, in his concurrence, emphasized 

that only the “narrow” statutory question of whether the “mandatory duty to detain a particu-
lar noncitizen” without bond “remains mandatory if the Executive Branch fails to immediately 
detain the noncitizen” and asserted that “[n]o constitutional issue is presented.” 

155. Id. at 973 (Thomas, J., concurring in part). 
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appears in a later subsection of the same statute, which provides that the 
Secretary’s “discretionary judgment regarding the application of [§ 1226] 
shall not be subject to review” and that “[n]o court may set aside any action 
or decision by the [Secretary] under this section regarding the detention or 
release of any alien or the grant, revocation, or denial of bond or parole.”156 
Two others bar judicial review of “all questions of law and fact, including 
interpretation of constitutional and statutory provisions, arising from any 
action . . . to remove an alien from the United States” with limited excep-
tions157 and injunctions to “enjoin or restrain the operation of [the statute]” 
except as applied to “an individual alien against whom proceedings … have 
been initiated.”158 

Justice Breyer authored the sole dissent, which was joined by Justices 
Ginsberg, Sotomayor, and Kagan.159 The dissent offered a different read-
ing of the statute in which the fact of immediate detention by immigra-
tion officials following release from criminal custody was an important 
part of the description of the noncitizens subject to the “‘no-bail-hearing’ 
requirement.”160 The dissent bolstered its analysis of the text and structure 
of the statute using the canon of constitutional avoidance. Rejecting Jus-
tice Kavanaugh’s characterization of the question as a “narrow” question of 
statutory interpretation, Justice Breyer emphasized the “not simply theo-
retical” constitutional concern that the majority’s reading of the statute 
“would give the Secretary authority to arrest and detain aliens years after 
they have committed a minor crime and then hold them without a bail 
hearing for months or years.”161 Notwithstanding the dissent’s constitu-
tional concerns and the partial-concurrence’s jurisdictional concerns, the 
Court held that the Secretary correctly interpreted the statute to prohibit 
bond hearings regardless of how long the Secretary delayed in taking a 
noncitizen into custody.

In Timbs v. Indiana, a 9-0 decision, the Court held that the Excessive 
Fines Clause of the Eighth Amendment is incorporated by the Due Process 
Clause of the Fourteenth Amendment and thus applies against states.162 
Petitioner Tyson Timbs pleaded guilty to dealing in a controlled substance 
and conspiracy to commit theft in Indiana state court.163 In addition to his 
sentence of home detention for one year, probation for five years, partici-
pation in a court-supervised addiction treatment program, and over $1,200 

156. 8 U.S.C. § 1226(e). 
157. Id. § 1252(b)(9).
158. Id. § 1252(f)(1).
159. Nielsen, 139 S. Ct. at 977 (Breyer, J., dissenting).
160. Id. at 977–78.
161. Id. at 982.
162. 139 S. Ct. 682, 687 (2019).
163. Id. at 686.



Tort Trial & Insurance Practice Law Journal, Spring 2020 (55:2)180

in fees and costs, the state initiated civil forfeiture proceedings against 
Timbs to obtain his $42,000 Land Rover SUV because it had been used 
to transport heroin.164 Although the trial court found the vehicle had been 
used to facilitate violation of a criminal statute, the trial court declined to 
approve the forfeiture, finding it “grossly disproportionate” to the sever-
ity of Timb’s crime and “unconstitutional under the Eighth Amendment’s 
Excessive Fines Clause.”165 The Indiana Court of Appeals affirmed the for-
feiture denial, but the Indiana Supreme Court, without deciding whether 
the forfeiture was excessive, reversed, holding that the Excessive Fines 
Clause did not apply to the States.166

To determine whether the Eighth Amendment’s Excessive Fines Clause 
was incorporated and applicable to the States under the Fourteenth 
Amendment’s Due Process Clause, Justice Ginsburg, writing for the 
majority, first traced the Excessive Fines Clause all the way back to 1215 
and the Magna Carta.167 The Magna Carta provided that economic sanc-
tions “‘be proportioned to the wrong’ and ‘not so large as to deprive [an 
offender] of his livelihood.’”168 Next, the Court reviewed American history, 
and found that “[i]n 1787, the constitutions of eight states—accounting for 
70% of the U.S. population—forbade excessive fines,” and that by the time 
the Fourteenth Amendment was ratified, all but two State constitutions 
included an excessive fines clause.169 But, excessive fines were still imposed. 
As an example, the Court pointed to Black Codes enacted after the Civil 
War, which were designed to “subjugate newly freed slaves and maintain 
the prewar racial hierarchy.”170 Among these enactments were “draconian” 
fines that if left unpaid had to be satisfied through involuntary labor.171 

The Court then turned to the present, noting that Respondent Indi-
ana itself “report[ed] all 50 States have a constitutional provision pro-
hibiting the imposition of excessive fines either directly or by requiring 
proportionality.”172 The Court reasoned that the universal state consti-
tutionalization of the protection against excessive fines recognizes that 
“[e]xorbitant tolls undermine other constitutional liberties,” like free 
speech.173 Additionally, the Court found that the imposition of excessive 

164. Id.
165. Id.
166. Id. (citing Indiana v. Timbs, 84 N.E.3d 1179 (Ind. 2017)).
167. Id. at 687.
168. Id. at 688.
169. Id. (citing Steven G. Calabresi, Sarah E. Agudo & Kathryn L. Dore, State Bill of Rights 

in 1787 and 1791: What Individual Rights Are Really Deeply Rooted in American History and Tradi-
tion?, 85 S. Cal. L. Rev. 1451, 1517 (2012)).
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171. Id. at 688–89.
172. Id. at 689.
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fines is a real and present danger because fines are a large source of State 
revenue.174 Thus, given the “overwhelming” nature of “the historical and 
logical case for concluding that the Fourteenth Amendment incorporates 
the Excessive Fines Clause[,]” the Court concluded that “[p]rotection 
against excessive punitive economic sanctions secured by the Clause is . . . 
both ‘fundamental to our scheme of ordered liberty’ and ‘deeply rooted in 
this Nation’s history and tradition.’”175

After determining the Excessive Fines Clause was incorporated, the 
Court, stating Indiana did not “meaningfully challenge the case for 
incorprat[ion] . . . as a general matter,” addressed Indiana’s ancillary argu-
ment that “the Clause does not apply to Indiana’s use of civil in rem for-
feitures because . . . the Clause’s specific application to such forfeitures is 
neither fundamental or deeply rooted.”176 The Court made quick work of 
this argument. First, the Court pointed out that it had already held in Aus-
tin v. United States,177 that “civil in rem forfeitures fall within the Clause’s 
protection when they are at least partially punitive.”178 Second, because 
the Court found Indiana “never argued” that “civil in rem forfeitures were 
categorically beyond the reach of the Excessive Fines Clause,” the Court 
“decline[d] the State’s invitation to reconsider [its] unanimous decision in 
Austin.”179 Finally, the Court also rejected Indiana’s challenge to the appli-
cation of the Excessive Fines Clause to civil in rem forfeitures because “[i]n 
considering whether the Fourteenth Amendment incorporates a protec-
tion contained in the Bill of Rights, [the Court] ask[s] whether the right 
guaranteed—not each and every particular application of that right—is fun-
damental or deeply rooted.”180

IV. ELECTION LAW

The Supreme Court issued two decisions involving challenges to so-called 
“gerrymandering” during the term, one involving partisan gerrymandering 
and the other racial gerrymandering. In both cases, a bare majority of the 
Supreme Court ruled against the challengers based on an application of the 
Case or Controversy Clause of Article III of the Constitution, highlighting 
the continuing difficulty of a successful gerrymandering challenge.

174. Id.
175. Id. (quoting McDonald v. Chicago, 561 U.S. 742, 767 (2010)).
176. Id.
177. 509 U.S. 602 (1993).
178. 139 S. Ct. at 689.
179. Id. at 690.
180. Id.
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In the companion cases of Rucho v. Common Cause,181 the Supreme Court 
invoked the “political question” doctrine to rule that federal courts lack 
jurisdiction to hear challenges to congressional districting maps based 
solely upon alleged partisan gerrymandering. The two cases concerned 
constitutional challenges to states’ congressional districting maps. The 
plaintiffs alleged that the states had drawn their congressional maps in such 
a manner as to disadvantage the opposing political party, thereby dilut-
ing or nullifying the votes of the opposing party’s supporters. In an opin-
ion written by Chief Justice John Roberts, and joined by Justices Thomas, 
Alito, Gorsuch, and Kavanaugh, the Court found that it lacked jurisdiction 
to decide the cases because the plaintiffs’ claims were purely political. The 
Court recognized that an individual voter may challenge a congressional 
districting map if it causes his or her vote to carry less weight than other 
voters within the same state. Political parties, however, have no right to 
demand that districts are drawn to give a party a number of elected repre-
sentatives proportionate to its relative support within the state. The Court 
concluded that the plaintiffs were not alleging that their individual votes 
had been diluted, but rather that their chosen political party had been dis-
advantaged by the manner in which the maps were drawn.

The two cases represented challenges to maps drawn by both major 
parties. In Rucho v. Common Cause, voters and a nonprofit organization 
challenged North Carolina’s redistricting plan enacted by the Republican-
controlled legislature. The plaintiffs argued that the plan violated the 
Equal Protection Clause, the First Amendment, and the requirement of 
Article 1, § 2 of the U.S. Constitution that Members of the House of Rep-
resentatives be chosen “by the People of the several States.”182 A three-
member panel of the Middle District of North Carolina ruled in favor of 
the plaintiffs on all three counts.183 In Lamore v. Benisek, Maryland voters 
challenged the congressional redistricting plan enacted by the Democrat-
controlled legislature under the same three constitutional provisions.184 A 
three-member panel of the District Court of Maryland similarly ruled the 
map unconstitutional. Both rulings were appealed directly to the Supreme 
Court pursuant to 28 U.S.C. § 1253, which authorizes direct appeals from 
three-judge district court panels. 

The majority opinion in Rucho began with a recitation of the federal court’s 
constitutional limitation to only decide “Cases” and “Controversies.” The 
Court noted that in rare circumstances, “the law is that the judicial depart-
ment has no business entertaining the claim of unlawfulness—because the 

181. 139 S. Ct. 2484 (2019).
182. Id. at 2491–92.
183. Id. at 2492–93.
184. Id. at 2493.
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question is entrusted to one of the political branches or involves no judi-
cially enforceable rights.”185 The question presented in the consolidated 
cases, as framed by the majority, was “whether there is an ‘appropriate role 
for the federal judiciary’ in remedying the problem of partisan gerryman-
dering—whether such claims are claims of legal right, resolvable according 
to legal principles, or political questions that must find their resolution 
elsewhere.”186

The Court noted that the issue of partisan gerrymandering pre-exists 
the Constitution itself, and that Congress has exercised its authority under 
the Elections Clause to address the problem.187 Further, prior cases decided 
by the Supreme Court have upheld a variety of challenges to redistricting 
maps, demonstrating that such claims may be justiciable.188 Two lines of 
jurisprudence have developed that the Court found relevant to the instant 
inquiry: challenges to gerrymandering based upon population inequality, 
and challenges based upon racial disparities. 

Regarding the former, the Supreme Court has held that claims of pop-
ulation inequality among districts was justiciable “because such a claim 
could be decided under basic equal protection principles.”189 Such a claim 
was also justiciable under the Elections Clause with regard to congressio-
nal district maps because the Constitution “required that ‘one man’s vote in 
a congressional election is to be worth as much as another’s.’”190 Regarding 
the latter, “Laws that explicitly discriminate on the basis of race, as well as 
those that are race neutral on their face but are unexplainable on grounds 
other than race, are of course presumptively invalid.”191

Although the Supreme Court had heard several cases specifically involv-
ing challenges to partisan gerrymandering dating back to 1973, the Court 
had never issued a majority opinion deciding whether a challenge to 
partisan gerrymandering was justiciable.192 The Court noted its histori-
cal struggles with articulating a standard for evaluating such claims. “The 
basic reason [for the difficulty] is that, while it is illegal for a jurisdiction to 
depart from the one-person, one-vote rule, or to engage in discrimination, 
‘a jurisdiction may engage in constitutional political gerrymandering.’”193 

185. Id. at 2494 (quoting Vieth v. Juelirer, 541 U.S. 267, 277 (2004) (plurality opinion)).
186. Id. (quoting Gill v. Whitford, 138 S. Ct. 1916, 1926–37 (2018)).
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It has long been recognized that partisan, political considerations are nec-
essary components of any redistricting map, and therefore some level of 
partisan gerrymandering is presumptively valid. “The ‘central problem’ 
is not determining whether a jurisdiction has engaged in partisan gerry-
mandering. It is ‘determining when political gerrymandering has gone too 
far.’”194 

If the Supreme Court were to create such a standard, the majority rea-
soned, that standard would need to be “grounded in a ‘limited and precise 
rationale’ and be ‘clear, manageable, and politically neutral.’”195 Challenges 
to partisan redistricting maps necessarily arise from the complainants’ 
desire for “proportional” representation. However, the Court concluded 
that no right to proportional representation exists in the Constitution, and 
noted that in the early days of the country, states typically sent single-
party delegations of representatives—the antithesis of “proportional” 
representation.196 

Absent a right to proportional representation, the Court concluded that 
the plaintiffs were truly asking for a requirement that district maps be 
drawn “fairly,” and “‘Fairness’ does not seem to us a judicially manageable 
standard.”197 “Deciding among . . . different visions of fairness . . . poses 
basic questions that are political, not legal. There are no legal standards 
discernible in the Constitution for making such judgments.”198 Further, the 
majority reasoned, even if a “fairness” standard could be crafted, they saw 
no clear manner in which to apply that standard to determine if a district-
ing map is “too” partisan.199 

The dissenting opinion, authored by Justice Kagan and joined by Justices 
Ginsburg, Breyer, and Sotomayor, complained that partisan gerrymander-
ing can render elections “meaningless” and “subverts democracy.”200 The 
dissent also concluded that partisan gerrymandering impairs voters’ indi-
vidual constitutional rights by “dilut[ing]” the votes of some citizens.201 “In 
short, the mapmaker has made some votes count for less, because they are 
likely to go for the other party.”202 The dissenters would have upheld the 
lower court decisions striking the redistricting maps.

194. Id. (quoting Vieth, 541 U.S. at 296 (plurality opinion)).
195. Id. at 2498 (quoting Vieth, 541 U.S. at 306–08 (Kennedy, J., concurring)).
196. Id. at 2499 (citing Davis, 478 U.S. at 130 (plurality opinion); Mobile v. Bolden, 446 

U.S. 55, 75–76 (1980) (plurality opinion) (“The Equal Protection Clause of the Fourteenth 
Amendment does not require proportional representation as an imperative of political 
organization.”)).

197. Id. (quoting Vieth, 541 U.S. at 291 (plurality opinion)).
198. Id. at 2500–01.
199. Id. at 2501.
200. Id. at 2512, 2515 (Kagan, J., dissenting).
201. Id. at 2513–14.
202. Id. at 2514.
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The majority viewed the dissenting justices’ preferred outcome as “an 
unprecedented expansion of judicial power.”203 The majority responded to 
the dissenters’ concerns about vote “dilution” with the argument that “‘vote 
dilution’ in the one-person, one-vote cases refers to the idea that each 
vote must carry equal weight. In other words, each representative must be 
accountable to (approximately) the same number of constituents.”204 The 
majority was unwilling to expand the concept of “vote dilution” to include 
practical limitations on a voter’s influence toward electing that voter’s pre-
ferred candidate. Therefore, the Court held that challenges to partisan ger-
rymandering present non-justiciable political questions, and remanded the 
companion cases with instructions that they be dismissed.205

In Virginia House of Delegates v. Bethune-Hill, Justice Ginsburg delivered 
the opinion of the Court for a five-four majority, holding that the Virginia 
House of Delegates (“House”) did not have standing to challenge the deci-
sion of a three-judge district court panel concerning Virginia’s redistrict-
ing of twelve legislative districts.206 After the 2010 census, Virginia redrew 
legislative districts for the State’s Senate and House.207 Voters in twelve 
House districts sued two Virginia state agencies and four election officials, 
arguing that the redrawn districts were racially gerrymandered in violation 
of the Fourteenth Amendment Equal Protection Clause.208 The Virginia 
House and its Speaker intervened, urging the constitutionality of the chal-
lenged districts.209 A three-judge district court panel held that, in eleven of 
the districts, “the State had unconstitutionally sorted voters based on the 
color of their skin.”210 Virginia’s Attorney General announced publicly that 
the State would not seek certiorari review, but the House petitioned the 
Court to hear the case.

The Court did not consider the merits of the racial-gerrymandering 
challenge because it determined that jurisdiction was lacking.211 “As a juris-
dictional requirement, standing to litigate cannot be waived or forfeited.”212 
The three familiar elements of standing are “(1) a concrete and particular-
ized injury, that (2) is fairly traceable to the challenged conduct, and (3) is 
likely to be redressed by a favorable decision.”213 The House urged that it 

203. Id. at 2507 (majority opinion).
204. Id. at 2501.
205. Id. at 2508.
206. 139 S. Ct. 1945 (2019).
207. Id. at 1949. 
208. Id. 
209. Id. at 1950. 
210. Id. (internal quotation marks, citation, and alterations omitted).
211. Id. at 1950–56. 
212. Id. at 1951. 
213. Id. at 1950 (citing Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–61 (1992)).
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had standing to represent the State’s interest and to sue in its own right, but 
neither argument held water.

It is well-settled that a State has standing to defend the constitutionality 
of its own statutes and that a State may designate agents to represent it in 
federal court.214 As a result, the State could have designated the House to 
represent its interests, but did not.215 Virginia law vests exclusive authority 
and responsibility for representing the State’s interests in civil litigation 
in the State’s Attorney General.216 “Virginia has thus chosen to speak as 
a sovereign entity with a single voice,” and the House failed to identify 
“any legal basis for its claimed authority to litigate on the State’s behalf.”217 
This conclusion is not altered by the fact that the House has intervened 
to defend legislation in prior cases.218 Nor does it matter that the House 
participated in proceedings before the district court, as it only “purported 
to represent its own interests,” rather than the interests of the State.219 

Even lacking standing to sue on behalf of the State, the House also 
maintained that it had standing to sue in its own right.220 But the “Court 
has never held that a judicial decision invalidating a state law as unconsti-
tutional inflicts a discrete, cognizable injury on each organ of government 
that participated in the law’s passage.”221 Because the House is only half 
of Virginia’s “General Assembly,” this case is distinguishable from Arizona 
State Legislature v. Arizona Independent Redistricting Commission, 135 S. Ct. 
2652 (2015), where the Court recognized the standing of the Arizona House 
and Senate acting together.222 And, although the altered district boundar-
ies may affect its composition, “intervenor status alone is insufficient to 
establish standing to appeal.”223 In sum, “Virginia would rather stop than 
fight on. One House of its bicameral legislature cannot alone continue the 
litigation against the will of its partners in the legislative process.”224

Justice Alito dissented, joined by Chief Justice Roberts and Justices 
Breyer and Kavanaugh, believing that the imposition of the district court’s 
redistricting plan will “cause the House the kind of harm required by Arti-
cle III of the Constitution” to demonstrate standing.225 As to injury in fact, 
Justice Alito believes that “[a] legislative districting plan powerfully affects 

214. Id. at 1951. 
215. Id. 
216. Id. (citing Va. Code Ann. § 2.2-507(A)).
217. Id. at 1951–52. 
218. Id. at 1952. 
219. Id. 
220. Id. at 1953. 
221. Id. 
222. Id. at 1953–54. 
223. Id. at 1954–55.
224. Id. at 1956.
225. Id. (Alito, J., dissenting). 
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a legislative body’s output of work.”226 “[T]he invalidation of the House’s 
redistricting plan and its replacement with a court-ordered map would 
cause the House to suffer a ‘concrete’ injury. And as Article III demands, 
. . . that injury would also be ‘particularized’ (because it would target the 
House); ‘imminent’ (because it would certainly occur if this appeal is dis-
missed); ‘traceable’ to the imposition of the new, court-ordered plan; and 
‘redressable’ by the relief the House seeks here.”227

V. ADMINISTRATIVE LAW

The Supreme Court took up two notable questions of administrative law 
and agency actions in the past term. In cases, Chief Justice Roberts cast 
the decisive vote and joined the four liberal justices, giving credence to the 
prediction of some Court observers that he would become the new “swing 
justice” following Justice Kennedy’s requirement.

Perhaps the highest profile decision of the term came in Department of 
Commerce v. New York,228 where the Court, inter alia, applied the review 
provisions of the Administrative Procedures Act (“APA”) to the decision 
of the Secretary of Commerce to reinstate a question about citizenship 
on the 2020 decennial census questionnaire.229 The Court held, inter alia, 
that although the decision was adequately supported by the evidence,230 
the decision nevertheless appeared to be “pretextual,”231 thus warranting a 
remand to the agency. 

In March 2018, Secretary of Commerce Wilbur Ross announced in a 
memo that he had decided to reinstate a question about citizenship on the 
2020 decennial census questionnaire.232 The Secretary stated that he was 
acting at the request of the Department of Justice, which sought improved 
data about citizen voting-age population for purposes of enforcing the Vot-
ing Rights Act.233 Shortly after the Secretary announced his decision, two 
groups of plaintiffs filed suit in a New York federal court, challenging the 
decision on several grounds, including on the basis that it violates the Enu-
meration Clause of the Constitution and the requirements of the APA.234 

226. Id. 
227. Id. at 1958 (internal quotation marks, citations, and alterations omitted).
228. 139 S. Ct. 2551 (2019).
229. Id. at 2569 (“The Secretary’s decision to reinstate a citizenship question is amenable 

to review for compliance with those and other provisions of the Census Act, according to the 
general requirements of reasoned agency decisionmaking.”). 

230. Id. 
231. Id. at 2576.
232. Id. at 2562.
233. Id.
234. Id. at 2563.
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Writing for the majority, Chief Justice Roberts held that the Enumera-
tion Clause “permits Congress, and by extension the Secretary, to inquire 
about citizenship on the census questionnaire.”235 With respect to whether 
the Secretary abused his discretion in reinstating the citizenship question, 
the Court concluded that the evidence before the Secretary supported his 
decision.236 The Court held that “the choice between reasonable policy 
alternatives in the face of uncertainty was the Secretary’s to make”237 and 
that “[i]t is not for [the Court] to ask whether his decision was ‘the best one 
possible’ or even whether it was ‘better than the alternatives.’”238 

The Court, however, determined that the district court was neverthe-
less justified in remanding to the agency because the Secretary’s decision 
appeared to be based on a “pretextual” rationale.239 The Court held that in 
“viewing the evidence as a whole, we share the District Court’s conviction 
that the decision to reinstate a citizenship question cannot be adequately 
explained in terms of DOJ’s request for improved citizenship data to bet-
ter enforce the VRA.”240 Although the Court noted that such a result is 
“rare”241 and “unusual”242—in light of the deference applied when evalu-
ating informal agency action—the “reasoned explanation requirement of 
administrative law … [requires] that agencies offer genuine justifications 
for important decisions . . . that can be scrutinized by courts and the inter-
ested public.”243   

Justice Thomas (joined by Justices Gorsuch and Kavanaugh) dissented 
from that portion of the Court’s opinion that found the Secretary’s ratio-
nale a “pretext.” According to Justice Thomas, the Court’s “only role in this 
case [was] to decide whether the Secretary complied with the law and gave 
a reasoned explanation for his decision.”244 Because the Court answered 
those questions in the affirmative, Justice Thomas would have ended the 
inquiry.245 The dissent also opined that the Court’s decision was unprec-
edented and transformative for administrative law, because “[f]or the first 
time ever, the Court invalidates an agency action solely because it ques-
tions the sincerity of the agency’s otherwise adequate rationale.”246 The 
dissenting justices wrote that “[i]t is not difficult for political opponents 

235. Id. at 2567.
236. Id. at 2569.
237. Id. at 2570.
238. Id. at 2571 (quoting FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 782 (2016)).
239. Id. at 2576.
240. Id. at 2575.
241. Id.
242. Id. at 2576 (citing Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985)).
243. Id.
244. Id. (Thomas, J., dissenting). 
245. Id.
246. Id.
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of executive actions to generate controversy with accusations of pretext, 
deceit, and illicit motives”247 and that crediting such accusations “could 
lead judicial review of administrative proceedings to devolve into an end-
less morass of discovery and policy disputes not contemplated”248 by the 
Administrative Procedure Act.  

In Kisor v. Wilkie,249 a narrow majority of the Court clarified, but declined 
to overrule, the principle known as Auer250 or Seminole Rock251 deference, 
which directs courts to defer to an administrative agency’s reading of 
ambiguous language in its own regulation, so long as the interpretation is 
reasonable. James Kisor, a veteran of the Vietnam War, sought disability 
benefits from the Department of Veteran Affairs (the “VA”).252 He first 
applied in 1982, claiming to have developed post-traumatic stress disorder 
as a result of his involvement in a military operation.253 The VA denied 
benefits to Mr. Kisor after the evaluating psychiatrist determined that 
Mr. Kisor did not suffer from PTSD.254 Twenty-four years later, the VA 
determined that Mr. Kisor did, in fact, suffer from PTSD.255 However, the 
VA only granted Mr. Kisor benefits starting from the time of his motion 
to reopen, filed in 2006, not retroactive to his initial application filed in 
1982.256 

Under the applicable VA regulation, retroactive benefits were available 
to Mr. Kisor if he presented “relevant official service department records” 
that the agency had not considered in its prior denial.257 Although Mr. 
Kisor had produced two new service records, both confirming his involve-
ment in the military operation that caused his condition, the Board of 
Veterans’ Appeals (the “Board”) determined that these records were not 
“relevant” under the regulation, because they did not establish that Mr. 
Kisor actually suffered from PTSD—the basis of the denial of benefits in 
1982.258 The Court of Appeals for the Federal Circuit affirmed based on 
deference to the Board’s interpretation of the VA rule.259 The Federal Cir-
cuit concluded that the regulation was ambiguous based on two compet-
ing interpretations of the term “relevant,” to wit: (i) records casting doubt 

247. Id.
248. Id.
249. 139 S. Ct. 2400 (2019). 
250. Auer v. Robbins, 519 U.S. 452 (1997).
251. Bowles v. Seminole Rock & Sand Co., 325 U.S. 410 (1945).
252. Kisor, 139 S. Ct. at 2409. 
253. Id. 
254. Id. 
255. Id. 
256. Id.
257. Id.
258. Id. 
259. Id.
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on the agency’s prior rationale (as advanced by the Board); or (ii) records 
relating to the veteran’s claim more broadly (as urged by Mr. Kisor).260 The 
Federal Circuit determined that Auer deference was appropriate, and that 
the agency’s interpretation of its own regulation should govern.261 

Writing for five justices (including the Chief Justice), Justice Kagan 
began by stating several limitations to Auer deference: (i) it does not apply 
unless the regulation is truly ambiguous, after the court exhausts all of the 
traditional tools of interpretation; (ii) even if genuine ambiguity exists, the 
agency’s interpretation must be reasonable; (iii) the interpretation must be 
the agency’s “authoritative” or “official” position; (iv) the agency’s inter-
pretation must in some way implicate its substantive expertise; and (v) the 
agency’s reading of the rule must reflect “fair and considered judgment” to 
be entitled to deference.262 However, the Court declined the petitioner’s 
request to overrule Auer deference, noting that the “long line of prece-
dents” upon which it is based go back “75 years or more,”263 and that Con-
gress could have acted at any time to require a de novo review of regulatory 
interpretations, but chose not to.264 However, the Court vacated the judg-
ment and remanded the case for further proceedings, noting that the Fed-
eral Circuit was too quick to find “ambiguity” in the regulatory language at 
issue,265 and that it should not have simply “assumed” that Auer deference 
should apply in these circumstances.266 

In a provocative concurring opinion spanning over forty pages, Justice 
Gorsuch—joined by Justice Thomas and, in part, by Justices Alito and 
Kavanaugh—lamented that the Court failed to “say ‘goodbye’” to Auer 
deference.267 According to the concurrence, Auer deference improperly 
“requires judges to accept an executive agency’s interpretation of its own 
regulations even when that interpretation doesn’t represent the best and 
fairest reading.”268 Further, Auer deference unnecessarily favors the fed-
eral government’s position, thus “deny[ing] the people who come before 
[the courts] the neutral forum for [the resolution of] their disputes that 
they rightly expect and deserve.”269 In addition, Justice Gorsuch asserted 
that (i) the Court had to rely on stare decisis to uphold Auer deference, 
because five votes did not exist to defend its legitimacy and prudence; 

260. Id.
261. Id.
262. Id. at 2415–17. 
263. Id. at 2422.
264. Id. at 2422–23. 
265. Id. at 2424.
266. Id. 
267. Id. at 2425 (Gorsuch, J., concurring). 
268. Id. 
269. Id. at 2428. 
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(ii) the Court’s need to clarify the purpose and applicability of the principle 
only demonstrates that it is unworkable; and (iii) a “legion” of academics 
and jurists have called for the demise of Auer deference.270 Justice Gorsuch 
warned that Auer deference is on “life support” due to the Court’s several 
“new and nebulous” limitations on its applicability.271

270. Id. at 2425.
271. Id.
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I. CIVIL RICO

A. Introduction
The Racketeer Influenced and Corrupt Organizations Act (“RICO”)1 was 
enacted as Title IX of the Organized Crime Control Act of 1970.2 RICO 
includes both criminal3 and civil remedies,4 triggered by “racketeering activ-
ity,” which is broadly defined by a long list of state and federal predicate 
crimes.5 One instance of “racketeering” is not sufficient to trigger RICO; 
there must be a “pattern” of racketeering activity, which is defined as two 
or more acts of racketeering activity that approaches long-term, organized 
criminal conduct.6 Although civil RICO is not limited to organized crime,7 
it also is not designed to cover ordinary business disputes.8

RICO was originally enacted to combat organized crime in the United 
States, including, among other things, racketeering and illegal drug traf-
ficking, but has morphed over the past fifty years to be asserted by govern-
ments against a wide variety of individuals and entities in the United States 
that have nothing to do with organized crime, e.g., against Hollywood 
movie stars who want to get their children into the University of Southern 
California or into the Ivy League in Operation Varsity Blues.9 Similarly, 
the civil RICO remedies,10 which include, among other things, the right to 
sue in state or federal court11 to recover treble damages and attorney fees, 
have morphed over the years to be asserted by private plaintiffs against a 
wide variety of defendants that have nothing to do with organized crime, 

1. 18 U.S.C. § 1961 et seq. 
2. Pub. L. No. 91-452, 84 Stat. 941 (1970).
3. 18 U.S.C. § 1963.
4. Id. § 1964.
5. Id. § 1961(1).
6. Id. § 1961(5) (noting “pattern of racketeering activity” requires at least two acts of rack-

eteering activity, one of which occurred after the effective date of this chapter and the last of 
which occurred within ten years (excluding any period of imprisonment) after the commission 
of a prior act of racketeering activity).

7. H.J. Inc. v. Nw. Bell Tel. Co., 492 U.S. 229, 230–31 (1989) (neither RICO’s language nor 
its legislative history supporting a rule that a defendant’s racketeering activities form a pattern 
only if they are characteristic of organized crime).

8. Calcasieu Marine Nat’l Bank v. Grant, 943 F.2d 1453, 1463 (5th Cir. 1991) (Although 
Congress wrote RICO in broad, sweeping terms, it did not intend to extend RICO to every 
fraudulent commercial transaction.).

9. See, e.g., U.S. v. Singer, 2019 WL 1143900, No. 19-CR-100778-RWZ (D. Mass. Mar. 
5, 2019) (alleging RICO criminal violations in connection with the college entrance bribery 
scandal sometimes referred to as “Operation Varsity Blues”); Geiss v. Weinstein Co. Hold-
ings, LLC, No. 1:17-cv-09554 (S.D.N.Y. Dec. 6, 2017) (civil RICO complaint filed by six 
women against Harvey Weinstein, Miramax Film Corporation, et al.).

10. 18 U.S.C. § 1964(c) provides a civil cause of action for a person injured in his business 
or property by reason of a violation of RICO including the recovery of treble damages, cost 
of the suit, and reasonable attorney fees.

11. Tafflin v. Levitt, 493 U.S. 455 (1990) (state courts having concurrent jurisdiction over 
civil RICO claims).
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like Bank of America.12 In many instances, the threat of treble damages, 
the high costs of defense, and the stigma of being alleged to be in viola-
tion of RICO are enough to cause defendants to settle civil RICO claims 
for substantial amounts,13 which is exactly why some commentators have 
concluded that civil RICO is the “Weapon of Choice” in business litiga-
tion14 and other commentators have concluded that civil RICO is “running 
amok.”15 It follows that the more governments assert criminal complaints 
including RICO against businesses, the more civil RICO cases will be 
asserted since the RICO racketeering predicate is arguably met or likely 
proved by the criminal filing.16

To maintain a federal civil RICO claim, a plaintiff must allege that the 
defendant engaged in: “(1) conduct (2) of an enterprise (3) through a pat-
tern (4) of racketeering activity.”17 The plaintiff must show that (1) the 
plaintiff suffered “harm to a specific business or property interest” and 
(2) the injury was “a proximate result of the alleged racketeering activity.”18 
A plaintiff asserting injury to property must show (1) the injury is pro-
prietary as opposed to “personal” or “emotional” and (2) the proprietary 
injury resulted in “concrete financial loss.”19 Allegations of actual monetary 
loss or “out-of-pocket loss” can satisfy the injury requirement for a civil 
RICO claim.20 RICO standing requires compensable injury and proximate 
cause.21 “When a court evaluates a RICO claim for proximate causation, 
the central question it must ask is whether the alleged violation led directly 
to the plaintiff’s injuries.”22 A plaintiff, however, need not plead he is a 

12. Aliperio v. Bank of Am., N.A., 764 F. App’x 236 (3d Cir. 2019) (mortgagors brought 
action against Bank of America and other lenders as purported assignees of promissory notes 
that accompany mortgages, alleging that assignees violated RICO by assigning mortgages and 
using mortgages in credit default swap contracts).

13. See, e.g., Haroco, Inc. v. Am. Nat’l Bank & Tr. Co. of Chi., 747 F.2d 384, 399 n.16 
(7th Cir. 1984) (even “spurious claims” in civil RICO have tantalizing “in terrorem settlement 
value”); Low v. Trump Univ., LLC, 246 F. Supp. 3d 1295, 1298–99 (S.D. Cal. 2017) (approv-
ing $25 million settlement in class action complaint alleging civil RICO liability).

14. Miranda v. Ponce Fed. Bank, 948 F.2d 41, 44 (1st Cir. 1991) (“Civil RICO is an unusu-
ally potent weapon—the litigation equivalent of a thermonuclear device”); James A. Johnson, 
Civil Rico–The Weapon of Choice, 88 N.Y. St. Bar. Ass’n J. 10 (Dec. 2016).

15. John K. Cornwell, RICO Run Amok, 71 S.M.U. L. Rev. 1017 (2018).
16. See, e.g., In re Celexa and Lexapro Mktg. and Sales Practices Litig., 915 F.3d 1 (1st 

Cir. 2019) (civil RICO complaint triggered by the unsealing of the United States’ criminal 
complaint against pharmaceutical defendants for inducing off-label prescriptions of certain 
drugs).

17. Chaset v. Fleer/Skybox Int’l, LP, 300 F.3d 1083, 1086 (9th Cir. 2002); see also Black v. 
Corvel Enter. Comp. Inc., 756 F. App’x. 706, 708 (9th Cir. 2018). 

18. Newcal Indus., Inc. v. Ikon Office Solution, 513 F.3d 1038, 1055 (9th Cir. 2008).
19. Canyon County v. Syngenta Seeds, Inc., 519 F.3d 969, 975 (9th Cir. 2008).
20. 18 U.S.C. § 1964(c); Maio v. Aetna, Inc., 221 F.3d 472, 483 (3d Cir. 2000).
21. Newcal Indus., Inc., 513 F.3d at 1055.
22. Anza v. Ideal Steel Supply Corp., 547 U.S. 451, 461 (2006).
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victim of the defendant’s underlying crime.23 Civil RICO claims are subject 
to a statutory limitations of four years24 which begins to run “at the time 
[the] plaintiff knew or should have known of his injury.”25 

B. Civil RICO Suits Against Marijuana26 Growers
Because marijuana remains illegal under the Controlled Substances Act,27 
any action in conjunction with a marijuana business can be considered a 
racketeering activity in violation of RICO. While several states have legal-
ized the manufacturing and sale of marijuana, the drug remains illegal 
under federal law and a predicate act under RICO. 28 Plaintiffs against 
marijuana growers in many instances pursued civil RICO claims in lieu 
of traditional state remedies for odor and nuisance against not only the 
unwanted marijuana grower next door, but also against every person who 
had ever engaged with the marijuana business, including the banks, insur-
ance companies, land owners, construction companies, contractors, and 
even the governors and state and local officials in charge of the regulatory 
programs that issue licenses to marijuana businesses.29

Two recent cases reach different conclusions regarding whether adjacent 
landowners can pursue compensable injuries in civil RICO claims against 
marijuana growers. In Shoultz v. Derrick,30 the United States District Court 
for the District of Oregon (Portland Division) granted a motion to dismiss 
the civil RICO claims by property owners living in a residence in the imme-
diate vicinity of the defendants’ recently created marijuana production 
facility because the plaintiffs failed to allege injuries compensable under 
RICO.31 Among other things, the plaintiffs alleged that: (1) the defendants’ 
marijuana operation negatively interfered with their use and enjoyment of 
their property; (2) the defendants used two large greenhouses, equipped 
with loud, large, commercial exhaust fans which operated twenty-four 
hours a day, seven days a week, which became unbearably loud at times, 

23. See Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 649, 649–50 (2008).
24. See Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 483 U.S. 143, 156 (1987).
25. Lares Grp., II v. Tobin, 221 F.3d 41, 44 (1st Cir. 2000) (citing Rodriguez v. Banco Cen-

tral, 917 F.2d 664, 665 (1st Cir. 1990)).
26. “Marihuana” is the term used to define the plant Cannabis sativa L. under the Con-

trolled Substances Act, and the terms cannabis and marijuana may be used interchangeably 
throughout this article. 21 U.S.C. §§ 802(16)(A), 812 (c)(10).

27. 18 U.S.C. § 1961(1). “Racketeering activity” means, among other things, “dealing in a 
controlled substance or list chemical (as defined in Section 102 of the Controlled Substances 
Act)”; marijuana or cannabis continues to be a Schedule 1 substance under the Controlled 
Substances Act. 

28. Id.
29. See Lisa L. Pittman, Daniel Wilson & Van Cates, Recent Developments in Business Litiga-

tion, 54-2 Tort Trial & Ins. Practice L.J. 377, 378 (2019).
30. 369 F. Supp. 3d 1120 (2019).
31. Id. at 1123.
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making it difficult for the plaintiffs to sleep and scaring the plaintiffs’ dog; 
(3) the marijuana operation created a strong and pervasive stench on the 
plaintiffs’ property, particularly on warm or humid days; (4) the noise and 
the odors from marijuana production made the plaintiffs no longer enjoy 
gardening or being outside on their property; (5) the plaintiffs were afraid 
of the prospect of violence after participants in the marijuana operation 
repeatedly fired automatic weapons into the field immediately adjacent to 
plaintiffs’ property on October 15, 2017; and (6) the defendants diminished 
the market value of the plaintiffs’ property by “making it more difficult to 
sell.”32 The court held that by conducting the marijuana operation,33 the 
defendants acted as an “associated-in-fact enterprise,”34 and the defendants 
were guilty of the predicate crimes of drug trafficking by violating the 
Controlled Substance Act.35 The court, however, dismissed the plaintiffs’ 
civil RICO claims because the plaintiffs failed to allege “concrete financial 
loss” under the decisions of the Ninth Circuit which required the plain-
tiffs to make good faith allegations that they attempted or currently desire 
to convert their property interests into a pecuniary form, e.g., by selling 
or attempting to sell the property.36 The court contrasted the Ninth Cir-
cuit position with the position held by the Tenth Circuit that the plaintiffs 
can merely allege a diminution of market value and do not need to plead 
unsuccessful attempts to sell their property.37 The Tenth Circuit found that 
“it is reasonable [for a judge or jury] to infer that a potential buyer would 
be less inclined to purchase [plaintiff’s] land” due to the neighboring mari-
juana operation.38

Relying in part on the reasoning in Shoultz v. Derrick, the marijuana 
operation defendants’ motion to dismiss the plaintiff’s civil RICO claim on 
similar grounds in Momtazi Family, LLC v. Wagner et al.39 was denied by the 
United States District Court for the District or Oregon because the plain-
tiffs properly pleaded “concrete financial loss” by alleging specific negative 
impacts on the ability of the plaintiffs to “convert their property interests 
into pecuniary form.”40 The plaintiff in Momtazi owned and operated (and 

32. Id.
33. Id. at 1125 (“[A]ll defendants in this case are alleged to have played significant roles 

in directing the affairs of the marijuana operation, including producing and trafficking the 
marijuana.”).

34. Id. at 1127.
35. Id. at 1126 n.2.
36. Id. at 1128; see also Ainsworth v. Owenby, 326 F. Supp. 3d 1111 (D. Or. 2018) (to plau-

sibly allege a concrete financial loss, plaintiffs “must make good faith allegations that they 
attempted or currently desire to convert those [property] interests into a pecuniary form”).

37. Safe Streets Alliance v. Hickenlooper, 859 F.3d 865 (10th Cir. 2017).
38. Id. at 887–88.
39. Momtazi Family, LLC v. Wagner, No. 3:19-cv-0076-BR, 2019 WL 4059178 (D. Or. 

Aug. 27, 2019).
40. Id. at *5.
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later leased to another entity to operate) a certified biodynamic vineyard 
on its property that grew and sold grapes to other wine producers from 
2014 to present, and the defendants purchased adjacent property in 2016 
on which the defendants produced and processed marijuana.41 The plain-
tiff alleged the value of its property was diminished, it had been unable to 
market its grapes, a reservoir on its property was damaged, a calf was killed, 
and another cow damaged as a direct and proximate result of the defen-
dants’ activities to grow marijuana on their property.42 The plaintiff further 
alleged that an order for grapes was cancelled as a result of the customer’s 
concern that the grapes were contaminated by the marijuana smell, which 
would adversely affect the wine made from the grapes.43 The plaintiff fur-
ther alleged it was unable to sell grapes grown on the Momtazi property 
adjacent to the defendants’ property because of buyers’ concerns about 
contamination.44 The plaintiff alleged this impact on the marketability of 
its grapes diminished the value of its property, including rental fees charged 
for the property.45 Additionally, the plaintiff alleged that the terracing on 
the defendants’ property caused dirt to flow downhill into the reservoir on 
the plaintiff’s property, damaging fish and wildlife.46 Based on the detailed 
allegations in the plaintiff’s complaint, the court concluded that the plain-
tiff had sufficiently alleged a direct link between the its alleged injuries and 
the defendants’ alleged violations of RICO and, therefore, the plaintiff had 
sufficiently alleged proximate cause for standing under RICO.47 Accord-
ingly, the court denied the defendants’ motion to dismiss because the 
plaintiff had alleged injuries in fact that were sufficiently “concrete, par-
ticularized, and actual” as to establish the plaintiff’s constitutional standing 
to pursue civil RICO claims against the defendants.48 

Overall, the cases of Shoultz and Momtazi appear to provide direction 
as to how adjacent land owners can allege civil RICO claims against mari-
juana growers that will withstand motions to dismiss.

C. Civil RICO Claims Against Competitors and Government Actors
Waste Management of Louisiana, L.L.C. v. River Birch, Inc.49 presents the case 
of a landfill operator (Waste Management) bringing civil RICO claims 
against competitors (River Birch, which owned a competing landfill) and 

41. Id. at *1.
42. Id. 
43. Id.
44. Id.
45. Id.
46. Id. at *3.
47. Id. at *5.
48. Id.
49. 920 F.3d 958 (5th Cir. 2019).
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state officials (e.g., the Mayor of New Orleans) who were allegedly bribed 
by River Birch to shut down a landfill opened in the city in the aftermath 
of Hurricane Katrina in 2005.50 The district court granted the defendants’ 
motion for summary judgment to dismiss the plaintiff’s claims that the 
$20,000 campaign contributions by River Birch to Mayor Nagin consti-
tuted a bribe that was the but-for and proximate cause of Mayor Nagin’s 
decision to close the plaintiff’s landfill.51 On appeal, the Fifth Circuit Court 
of Appeals reversed the district court’s decision due to circumstantial evi-
dence that was sufficient to allow a jury to decide that the $20,000 pay-
ments were a bribe and remanded the case for further proceedings.52 The 
predicate racketeering acts for civil RICO were satisfied by the $20,000 in 
alleged bribery payments being made by four shell corporations established 
by the River Birch defendants—each donating $5,000 to Mayor Nagin,53 
which violated Louisiana election law by donating to campaigns “through 
or in the name of another, directly or indirectly,”54 and exceeded the cam-
paign contribution limit per individual set at $5,000 for that election.55 As 
to the bribery itself, Louisiana law requires that the bribe be made with 
“specific intent” to influence the conduct of the public official.56 Specific 
intent need not be proved as a fact, but may be inferred from the circum-
stances of the transaction and the actions of the defendant, and specific 
intent is deemed to exist when the circumstances indicate that the offender 
actively desired the prescribed criminal consequences to follow his act.57 
All that is required is the “intent to influence;” “[t]he action induced need 
not be corrupt or illegal.”58 

The plaintiff also asserted that the defendants bribed Henry Mouton, 
a former commissioner for the Louisiana Department of Wildlife and 
Fisheries, to influence Mayor Nagin to shut down the plaintiff’s landfill, 
thereby creating an apparent conspiracy and enterprise to violate § 1962 
of RICO.59 Significantly, Mouton previously pleaded guilty to accept-
ing bribes from the same defendants for attempting to close down other 

50. Id. at 961.
51. Id.
52. Id.
53. Id. at 968–69 (Mayor Nagin was convicted of a felony for public bribery in a different 

scheme in 2013, which would provide strong impeachment evidence and could allow a jury 
to conclude that Nagin’s acceptance of bribes, while holding public office, was a part of his 
“pattern of conduct” or “modus operandi.”).

54. La. Stat. Ann. § 18:1505.2(a)(1).
55. See generally id. § 18:1505.2.
56. Id. § 14:118 (A)(1).
57. State v. Hingle, 677 So. 2d 603, 607 (La. Ct. App. 2d Cir. 1996).
58. State v. Kyzar, 509 So. 2d 147, 151 (La. Ct. App. 1st Cir. 1987).
59. Waste Mgmt., 920 F.3d at 965.
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landfills.60 Mouton apparently pleaded guilty to violating 18 U.S.C. § 371 
and admitted that he received bribes to use his official position to assist the 
defendants by influencing public officials to shutter competing landfills, 
and Mouton specifically testified that the plaintiff’s landfill was one of the 
landfills that was targeted as part of the scheme he had with the River Birch 
defendants and that he sent letters to the Louisiana Department of Envi-
ronmental Quality, federal agencies, and the City of New Orleans on behalf 
of the defendants urging the closure of the plaintiff’s landfill.61 These other 
acts can be viewed to be “inextricably intertwined” with the alleged bribery 
of Mayor Nagin or both acts are part of a “single criminal episode” or the 
other acts were “necessary preliminaries” to the crime charged.62 

The Fifth Circuit recognized that the Supreme Court requires both 
but-for cause and proximate cause in order to show injury “by reason of” a 
RICO violation, which requires “some direct relation between the injury 
asserted and the injurious conduct alleged.”63 The Fifth Circuit specifi-
cally considered whether that evidence, along with the inferences that a 
jury could draw from that evidence, created a fact question on these issues, 
and recognized that a plaintiff need not rely on direct evidence because 
causation can be proven with circumstantial evidence.64 The Fifth Circuit 
acknowledged that a jury could conclude based on the evidence that Mou-
ton’s communication of allegedly false environmental concerns about the 
plaintiff’s landfill to state and federal agencies was designed to have these 
government agencies influence Nagin to shut down the landfill and that 
Mouton’s actions were part of the overall plan to shutter the plaintiff’s 
landfill.65 The Fifth Circuit concluded based on the evidence that there was 
a scheme to shutter the plaintiff’s landfill and that the defendants’ intent 
to bribe Mouton was connected with and could be viewed as evidence of 
the defendants’ motive and intent to bribe Mayor Nagin.66 While the court 
recognized that the issue of proving causation based on the facts was a 
close call, the Fifth Circuit determined that a jury should make the call 
rather than summarily dismissing the case at summary judgment.67 The 
Fifth Circuit, therefore, vacated the district court’s summary judgment and 
remanded the case back to the district court for further proceedings.68

60. Id. at 963.
61. Id. at 966.
62. Id. at 967; U.S. v. Williams, 900 F.2d 823, 825 (5th Cir. 1990).
63. Id. (citing Hemi Group., LLC v. City of New York, 559 U.S. 1 (2010); Bridge v. Phoe-

nix Bond & Indem. Co., 553 U.S. 539 (2008)).
64. Id.; see U.S. v. Jones, 873 F.3d 482, 490 (5th Cir. 2017) (permitting jury to find RICO 

enterprise by circumstantial evidence); U.S. v. Griffin, 324 F.3d 330, 357–58 (5th Cir. 2003).
65. Id. at 967.
66. Id. at 967–68.
67. Id. at 970.
68. Id. at 973.



Recent Developments in Business Litigation 201

D. Civil RICO Claims Against Pharmaceutical Companies for Promoting 
Drugs “Off-Label” in Violation of Applicable Laws
In re Celexa and Lexapro Marketing and Sales Practices Litigation69 presents 
yet another case where civil RICO claims survived summary judgment 
because the court held that sufficient facts were alleged to let the jury 
decide whether the defendants’ racketeering conduct caused the plain-
tiffs compensable economic injury.70 In Celexa, the First Circuit Court of 
Appeals reversed the summary judgment granted by the District Court 
in Massachusetts against the plaintiffs’ civil RICO claims that the phar-
maceutical defendants (Forest Pharmaceuticals) engaged in fraud to push 
their antidepressant drugs on unsuspecting minors for whom the Food and 
Drug Administration had not approved the use of these medications, and 
remanded the case back to the district court for further proceedings.71 The 
plaintiffs’ lawsuit was preceded by a Forest Pharmaceuticals whistleblower 
qui tam action in 2003 which was later joined by the United States and 
unsealed in 2009.72

With respect to the predicate racketeering acts under RICO, the Fed-
eral, Food, Drug and Cosmetic Act (“FDCA”) requires drug manufacturers 
like Forest to obtain approval from the FDA before marketing a drug for 
a particular medical use,73 and the FDCA creates both civil and criminal 
penalties for drug manufacturers that promote the use of approved drugs 
for unapproved uses (referred to here as “off-label” uses).74 The FDCA, 
however, does not prohibit doctors from prescribing drugs for off-label 
uses.75 There is also the issue that Celexa and Lexapro were approved for 
use to treat major depression by adults in 1998 and 2002, respectively, and 
Lexapro was approved for use with adolescents in 2009, but Celexa was 
never approved for use with adolescents, and neither Celexa nor Lexapro 
were approved for use to treat depression in children.76 The plaintiffs based 
their civil RICO claims on the fact that the FDA never approved Celexa for 
treating depression in children or adolescents and never approved Lexapro 

69. In re Celexa & Lexapro Mktg. & Sales Practices Litig., 915 F.3d 1 (1st Cir. 2019).
70. Id. at 11.
71. Id. at 5, 14.
72. A Forest Pharmaceuticals whistleblower commenced a qui tam action alleging that 

Forest had violated the False Claims Act, 31 U.S.C. § 3729(a), by fraudulently marketing and 
promoting Celexa and Lexapro for the off-label treatment of depression in pediatric patients. 
Complaint, Gobble v. Forest Labs., Inc., No. 03-10395-NMG (D. Mass. Mar. 4, 2003), ECF 
No. 1. The United States later intervened in that suit, and the district court unsealed the 
complaint. Order Granting Motion to Unseal, U.S. ex rel. Gobble, No. 03-10395-NMG (D. 
Mass. Feb. 24, 2009), ECF No. 64.

73. 21 U.S.C. § 355(a); see also Mut. Pharm. Co., Inc. v. Bartlett, 570 U.S. 472 (2013).
74. See 21 U.S.C. §§ 331(d), 333(a), 355(a); Lawton ex rel. United States v. Takeda Pharm. 

Co., 842 F.3d 125, 128 n.4 (1st Cir. 2016).
75. Lawton, 842 F.3d at 128 n.4.
76. Celexa, 915 F.3d at 6.
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for use in children and thus the detrimental or non-beneficial effects of the 
drugs on adolescents and children remained unknown.77 The latter point 
was disputed by the parties, but the court held that the issue was close 
enough that it constituted a fact issue to be determined by the jury.78 

In addition to demonstrating economic injury, the First Circuit acknowl-
edged that a civil RICO plaintiff must prove that the defendant’s racketeer-
ing conduct caused the injury,79 but the First Circuit held that there was 
ample evidence that Forest spent money inducing doctors to prescribe its 
drugs to pediatric patients and that it would not have done so had the 
effort not been worth the money.80 The First Circuit further held that a 
jury could find that the plaintiffs were “the primary and intended victims 
of [Forest’s] scheme to defraud,”81 and the plaintiffs’ alleged harm of reim-
bursing or purchasing more pediatric prescriptions than they otherwise 
would have done in the absence of the racketeering acts was a “foreseeable 
and natural consequence” of Forest’s scheme.82 Based on the above, the 
First Circuit reversed the district court’s summary judgment in favor of the 
defendants and remanded the civil RICO claims back to the district court 
for further proceedings consistent with the First Circuit’s opinion.83 

The first fifty years of RICO since 1970 have seen a marked increase in 
the number of governments asserting RICO criminal complaints against 
businesses and the number of private plaintiffs asserting civil RICO claims 
against individuals and business entities that have nothing to do with actual 
organized crime. Over the same time period, the faces of the defendants in 
each case have changed dramatically from the actual mobsters depicted in 
the Godfather and Goodfellas films to the actual actors and actresses in such 
TV series as Desperate Housewives and Full House. It is subject to debate 
whether this trend is a good one, but attorneys will need to keep apprised 
of the current state of the law for RICO and civil RICO in any event. 

II. FIDUCIARY DUTIES

When asserting claims involving breaches of fiduciary duties, it is widely 
accepted that a claiming party must as a threshold matter allege and show 

77. Id. at 8–9.
78. Id. at 11. Generally speaking, “conflicting evidence” is the hallmark of an issue that calls 

for fact finding, not summary judgment. See, e.g., Adria Int’l Grp. v. Ferre Dev., Inc., 241 F.3d 
103, 111 (1st Cir. 2001) (finding summary judgment inappropriate when evidence presented 
was “contested and contradictory”).

79. 18 U.S.C. § 1964(c); Holmes v. Sec. Inv’r Prot. Corp., 503 U.S. 258, 268 (1992) (inter-
preting § 1964(c)’s language to mean that a RICO plaintiff must show both but-for and proxi-
mate causation to establish standing).

80. Celexa, 915 F.3d at 12.
81. Id. at 14 (quoting Bridge v. Phx. Bond & Indem. Co., 553 U.S. 639 (2008).
82. Bridge, 553 U.S. at 658.
83. Celexa, 915 F.3d at 18.
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the existence of a fiduciary relationship.84 Determining what relationships 
may give rise to fiduciary duties can vary, as most courts apply broad defini-
tions which intend to capture any instance where one has reason to repose 
special trust, confidence, or faith in another, such that the other is now 
duty bound to act in good faith and with due regard to the interests of the 
one reposing confidence.85 Application of expansive formulations is not by 
chance. Indeed, as one court has recently explained, a broad definition of 
what constitutes a fiduciary relationship is intended to respond to varied 
and unforeseen circumstances and relationships.86 

While courts continue to adhere to broad principles to analyze claims 
of fiduciary relationships, courts have been just as consistent in applying 
these broad principles narrowly when dealing with business relationships.87 
In particular, in matters of commercial dealings, courts are slow to find the 
presence of any fiduciary relationship and, with only limited exceptions,88 
such duties are almost never inferred.89 Despite wide acceptance of those 
limits, litigants continue to test the boundaries of whether fiduciary duties 
may be found in arm’s length business and contractual dealings. On the 
whole, courts nationwide have continued to reaffirm that commercial rela-
tionships, absent unique circumstances, do not impose fiduciary obligations. 

In AgSouth Farm Credit, ACA v. West, the Georgia Court of Appeals was 
presented with the question of whether unsuccessful loan negotiations 
and membership in an agricultural lending cooperative could give rise to 
a fiduciary relationship.90 AgSouth is a member-owned agricultural lend-
er.91 The plaintiff, West Farms and its individual owners, being members 
of AgSouth, approached AgSouth with a complicated proposal to obtain 

84. See, e.g., UBS Fin. Servs., Inc. v. Aliberti, 133 N.E.3d 277, 288 (Mass. 2019) (“To estab-
lish a claim of breach of fiduciary duty under Massachusetts law, ‘there must be a [fiduciary] 
duty owed to the plaintiff. . . .’”); Azure Dolphin, LLC v. Barton, 821 S.E.2d 711, 725 (N.C. 
2018); RFT Mgmt. Co. v. Tinsley & Adams L.L.P., 732 S.E.2d 166, 173 (S.C. 2012).

85. See, e.g., Davis v. Greenwood Sch. Dist. 50, 620 S.E.2d 65, 68 (2005); Estate of Smith, 
487 S.E.2d 807, 812 (N.C. App. 1997) (quoting Curl v. Key, 316 S.E.2d 272, 275 (1984)).

86. UBS Fin. Servs., Inc., 133 N.E.3d at 288.
87. See, e.g., Broussard v. Meineke Disc. Muffler Shops, Inc., 155 F.3d 331, 348 (4th Cir. 

1998)  (observing that fiduciary obligations  “are out of place in a relationship involving 
two business entities pursuing their own business interests, which of course do not always 
coincide”).

88. For example, in California, recognized examples of fiduciary relationships in the com-
mercial context include those of trustee/beneficiary, directors and majority shareholders of 
a corporation, business partners, joint adventurers, and agent/principal. Hodges v. Cty. of 
Placer, No. C084020, 2019 WL 5558191, at *4 (Cal. Ct. App. Oct. 29, 2019) (internal quotes 
and citation omitted); see also Read v. Profeta, 397 F. Supp. 3d 597, 633 (D.N.J. 2019) (pro-
viding a similar list of recognized fiduciary relationships under New Jersey law, and further 
discussing how joint ventures, even though commercial in nature, implicate fiduciary duties). 

89. See, e.g., Broussard, 155 F.3d at 348.
90. AgSouth Farm Credit, ACA v. West, No. A19A0964, 2019 WL 5588770 (Ga. Ct. App. 

Oct. 30, 2019).
91. Id. at *1.
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financing for both the farm’s operations and to restructure the its long-
term debt.92 After protracted efforts to arrange for the requested financing, 
AgSouth ultimately informed West Farms that it could not extend the loans 
sought after loans at that time.93 In response, West Farms filed suit alleg-
ing that AgSouth owed fiduciary duties to them based on their status as 
members of AgSouth and alleged representations that the requested loans 
would be funded.94 The trial court denied AgSouth’s motion for summary 
judgment believing that membership alone could give rise to a heightened 
fiduciary benefits.95

On appeal, however, the Georgia Court of Appeals rejected the notion 
that membership in a lending cooperative alone could impute fiduciary 
duties. Similar to other courts, Georgia law recognizes the general prop-
osition that a fiduciary or confidential relationship may arise where one 
party is so situated as to exercise a controlling influence over the will, con-
duct, and interest of another, and that such relationships can be created by 
the particular circumstances of a transaction.96 At the same time, creditors 
generally deal with debtors at arm’s length and do not stand as fiduciaries.97 
In fact, as the court noted, Georgia law has long held that in the majority of 
business dealings, counterparties in commercial matters have no confiden-
tial or fiduciary duties to each other.98 As the lower court relied solely on 
the plaintiffs’ membership in the lending cooperative as the basis for deny-
ing AgSouth’s motion, the appellate court observed that no fiduciary duty 
could attach on those grounds alone and reversed the trial court’s denial of 
summary judgment.99 

On the one hand, the appellate court’s decision is a clear affirmation of 
the general principle that business and commercial dealings on their own 
do not give rise to heightened fiduciary responsibilities. At the same time, 
it is worth noting that the Georgia Court of Appeals did not summarily 
reject West Farms’ argument that particular representations made by the 
lender might lead to the creation of a fiduciary relationship. Rather, the 
court of appeals observed that the trial court had not reached those factual 
issues in its decision, and accordingly remanded the matter for the trial 
court’s further consideration.100

In another case, the Utah Court of Appeals in 1600 Barberry Lane 8 LLC 
v. Cottonwood Residential OP LP reviewed the issue of whether a property 

92. Id. at *2.
93. Id.
94. Id. at *3.
95. Id.
96. Id. (citing to Douglas v. Bigley, 628 S.E.2d 199 (Ga. Ct. App. 2006)).
97. AgSouth, 2019 WL 5588770 at *4 (citation omitted).
98. Id. (citing to Dover v. Burns, 196 S.E. 785 (1938)).
99. See AgSouth, 2019 WL 5588770 at *4–5.
100. Id. 
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management company owed fiduciary duties to a property owner with 
respect to the appropriateness of fees being charged under a property man-
agement agreement.101 Here, applying Georgia law, the court found that 
no fiduciary relationship or duties arose from the contract terms contained 
in the property management agreement.102 In this case, Daymark, a prop-
erty management company, entered into an agreement with 1600 Barberry 
Lane to manage an apartment complex it owned.103 Years later, with the 
owner’s permission, Daymark transferred its rights and duties under the 
agreement to new property manager Cottonwood Residential.104 Some-
time after the transfer to Cottonwood, the owner came to believe that it 
was paying management fees higher than market rate.105 In turn, the owner 
sued Daymark and Cottonwood alleging that these companies had fidu-
ciary obligations to disclose that the management fees being charged under 
the agreement were above market. The trial court dismissed the owner’s 
fiduciary duty claim, and the owner appealed.106

Affirming the dismissal of this claim, the Utah appellate court observed 
that the owner, in asserting its claims of fiduciary duty, relied exclusively on 
the management agreement as the basis of the fiduciary duty.107 Raising no 
other facts or allegations in support beyond the management agreement 
and its terms, the appellate court viewed the dispute as one arising from 
commercial dealings giving rise to no duties beyond those in the agree-
ment.108 In such a matter, absent any circumstances indicating control or 
mutual confidence, there is no heightened or affirmative duty to represent 
or advance another party’s interests, as both sides are engaged in a transac-
tion to further their own separate business objectives.109 

In another recent example, a federal district court in North Carolina 
applied similar legal principles in dismissing a claim involving allegations 
of fiduciary duties between two businesses. In Nexus Techs., Inc. v. Unlimited 
Power Ltd., Unlimited Power engaged Nexus to manufacture a portable, 
solar powered renewable energy system initially developed by Unlimited 
Power.110 As the companies worked on this project, they closely integrated 
their operations and even went so far as to make plans to merge.111 Over 
time, however, the relationship between the two companies soured and 

101. 449 P.3d 949 (Utah Ct. App. 2019).
102. Id. at 952, 955.
103. Id. at 952.
104. Id. at 953.
105. Id.
106. Id. at 954.
107. Id. at 955.
108. Id. at 955–56.
109. See id. 
110. No. 1:19-CV-00009-MR, 2019 WL 4941178, at *1 (W.D.N.C. Oct. 7, 2019).
111. Id. at *2.
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devolved into a litigated dispute over intellectual property and unreal-
ized business plans. Among the allegations exchanged, Unlimited Power 
asserted a counterclaim for negligent misrepresentation which relied on an 
allegation that Nexus had placed itself in a position of trust and confidence 
with Unlimited Power.112 

In North Carolina, as with other jurisdictions, a fiduciary relationship 
is synonymous with trust and confidence. Whenever there is confidence 
reposed on one side and resulting domination and influence on the other, 
a fiduciary relationship then arises.113 Stated otherwise, a fiduciary rela-
tionship exists when one party figuratively holds all the cards.114 However, 
North Carolina law is also clear that in cases of arm’s length transactions 
between parties of equal bargaining power, a fiduciary duty cannot arise 
absent “exceptional circumstances.”115 In this dispute, the allegations were 
that the parties engaged in a business transaction while simultaneously 
engaging in negotiations involving a merger between them.116 According 
to the Court, those circumstances suggested that the parties’ relationship 
went beyond a typical arm’s length transaction. However, even accept-
ing that nuance, Unlimited Power alleged no facts suggesting that Nexus 
held all the financial power or technical information as between them. 
In contrast, the allegations showed that the parties collaborated, shared 
information, and dealt with each other in terms of a transactional busi-
ness relationship.117 Lacking any alleged circumstances going beyond their 
commercial dealings, the district court found no fiduciary duty and dis-
missed the claim of negligent misrepresentation.118

As these other and other recent decisions show, despite any overarching 
broad formulations, courts continue to scrutinize claims of fiduciary duties 
in commercial disputes very closely.

III. CLASS ACTIONS

The opioid crisis has rightfully grabbed headlines and also revealed rav-
aged communities. Litigation involving this crisis is varied and complex. 
No litigation class has yet been certified for litigation or trial purposes 
and multiple plaintiffs and defendants have struggled to figure out the best 
approach to the massive legal conundrum. 

112. Id. at *5.
113. Id. (citation omitted).
114. Id. (citing to Broussard, 155 F.3d at 348).
115. Nexus, 2019 WL 4941178, at *5 (citing and quoting Dallaire v. Bank of Am., N.A., 760 

S.E.2d 263, 266 (2014)).
116. Id.
117. Id.
118. Id.
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On September 11, 2019, United States District Judge Polster of the 
Northern District of Ohio’s Eastern Division issued an order which not 
only dynamically changed the shifting sands of the nationwide opioid 
litigation landscape, but possibly ushered in an entirely new era of class 
action litigation and, more specifically, the resolution of class action liti-
gation.119 With a keystroke and his signature, Judge Polster certified an 
unprecedented “negotiation class.”120 Unlike the now familiar settlement 
class—based on a negotiated settlement between a limited group of “class” 
representatives and defendant—a negotiation class empowers designated 
counsel to enter into negotiations on behalf of the entire class.121 It requires 
a supermajority approval of the settlement and it also permits members of 
the class to opt out of the negotiations, prior to them commencing and to 
proceed separately.122

This result was actually opposed by nearly forty state attorneys general 
representing a variety of governments.123 It was also opposed by a number 
of defendants, such as drug distributors and pharmacies.124 But in the end, 
Judge Polster’s groundbreaking order means that court-selected plaintiff’s 
counsel, representing forty-nine different local governments, will attempt 
to negotiate a settlement on behalf of all local governments nationwide 
allegedly injured in America’s opioid crisis.125

Designated counsel cannot bind the class unless a settlement proposal 
receives 75% acceptance of the entire voting class.126 An interesting twist 
is that before any negotiations, all local governments will have a pre-
determined “allocation” under the formulas proposed to the court and 
adopted in the court’s orders.127 Prior to negotiating a settlement amount, 
or even receiving a settlement offer, local governments must look to the 
formulas to get a sense for what their share of a future unknown settle-
ment might be.128 The court left little time for local governments to opt 
out based on a dissatisfaction with the allocation formula.129 Governments 
will not have the context of applying that formula to a final amount but 
will only be able to gauge their relative share based on the formulas.130 

119. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Sept. 11, 
2019) (mem. opinion certifying negotiation class).

120. Id.
121. Id. at 24.
122. Id. at 3.
123. Id. at 1.
124. Id.
125. Id. at 40.
126. Id. at 6.
127. Id. at 35.
128. Id.
129. Id. at 39.
130. Id. at 33.
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The Judge gave local governments until November 22, 2019 to opt out.131 
Approximately 500 municipalities did so.

The judge also offered further protection to those who may not want to 
participate in the process or to be bound by it. In fact, the Judge’s Order 
certifying the class was as careful to note what he is not ordering or doing 
as much as what he is.132 There are a variety of state court lawsuits filed 
by some local governments, as well as a series of cases filed by attorneys 
general on behalf of state governments. There are also ongoing and heated 
disputes between attorneys representing local governments and state attor-
neys general as to who controls the opioid litigation and more specifically 
the remedies (or revenue) resulting from the litigation. 

Judge Polster sought to avoid getting embroiled in that dispute and spe-
cifically stated:

This Order does not alter existing law with respect to the relationship between 
any State and its political subdivisions. As already ordered in appointing 
Interim Negotiation Class Counsel, Doc. #: 2490, Negotiation Class Coun-
sel are authorized to negotiate settlements with Defendants on behalf of the 
putative class but are not authorized to negotiate on behalf of Class members 
within a given State against their State government should allocation disputes 
arise during or following State settlements.133

The judge was also clear that his certification of a negotiation class did 
not compel any defendant to negotiate with anyone:

This Order applies to the previously-identified 13 sets of national Defen-
dants. None of these Defendants is required by this Order to engage with the 
Negotiation Class. This is a voluntary mechanism developed to address the 
unique circumstances of this litigation, which the Court hopes will directly or 
indirectly facilitate the voluntary, fair, adequate and reasonable resolution of 
the cities’ and counties’ claims pending in these MDL No. 2804 proceedings 
and in related state court litigation, and promote the overall resolution of the 
litigation.134

The court also anticipated the potential use of its order as precedent 
in later certification fights or arguments in the opioid litigation in other 
courts. Many are familiar with the use of settlement class certification, 
which often occurs simply as part of a resolution compromise, as “prece-
dent” for certifying a litigation class in other actions. One need only follow 
the federal courts’ ubiquitous discussion of the settlement class certification 

131. Id. at 39.
132. Id. at 40.
133. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Sept. 11, 

2019) (order certifying negotiation class and approving notice) at 7, ¶ 15.
134. Id. at 7–8, ¶ 19.



Recent Developments in Business Litigation 209

in In re Prudential Insurance Company Sales Practice Litigation135 as a possible 
rationale for certification of a litigation class to recognize the danger for 
defendants in allowing such an order to be used broadly as precedent.136 

The judge addressed this potential head on. Specifically, he did not cer-
tify a class for “any purpose other than to negotiate for the class members 
with 13 sets of [identified] National Defendants.137 

In explicit terms, the court instructed that no class member (as he certi-
fied it) or any party could cite his order as precedent in support of or in 
opposition to the certification of “any class for any other purpose in any 
opioids-related litigation by or against any party.”138 Showing extreme care 
and caution, the court took the unusual step to even restrict any “coun-
sel to a party” in the same manner.139 Judge Polster went further yet and 
sought to restrict the use of his first of its kind order by those outside the 
proceedings: 

Persons not parties to this proceeding are informed that this Order and the 
accompanying Memorandum Opinion are not intended to serve as a prec-
edent in support of, or in opposition to, any motion for class certification of 
any type pursued in any court on opioid-related matters.140 

What the court did not explicitly limit is the use of his order as prec-
edent in non-opioids-related litigation. Perhaps this is an acknowledgment 
that this opinion will of course be used as precedent by anyone pursuing a 
negotiating class in other types of litigation. As with the use of settlement 
class certifications this order’s analysis of Federal Rule of Civil Procedure 
23, compliance will undoubtedly be used by counsel in other litigation 
seeking to address issues of typicality, commonality, and predominance. 
Perhaps because the court certified two RICO claims and two Controlled 
Substance Act issues we will see its use with other RICO claims or other 
matters invoking the Controlled Substances Act. This court’s order does 
not seek to restrict its use in that manner.

The order makes clear it does not stay or impose restrictions on any 
parties’ right to proceed with their claim or with discovery. It goes even 
further to make sure individual parties could proceed toward trial or an 
individual settlement if they choose:

135. In re Prudential Ins. Co. Sales Practice Litig., 148 F.3d 283 (3d Cir 1998).
136. See also Moore v. Painewebber Inc., 306 F.3d 1247 (2d Cir. 2002); In re Life USA 

Holding Inc., 242 F.3d 136 (3d Cir. 2001); Johnston v. HBO Film Mgmt., 265 F.3d 178 (3d 
Cir. 2001).

137. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Sept. 11, 
2019) (order certifying negotiation class and approving notice) at 6, ¶ 13.

138. Id. (emphasis added).
139. Id.
140. Id. at 6–7.
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Accordingly, this Order is without prejudice to the ability of any Class mem-
ber to proceed with the prosecution, trial and/or settlement, in this or any 
court, of an individual claim, or to the ability of any Defendant to assert any 
defense thereto. This Order does not stay or impair any action or proceeding 
in any court, and Class members may retain their Class membership while 
proceeding with their own actions, including discovery, pretrial proceedings, 
and trials. In the event a Class Member reaches a settlement or trial verdict, it 
may proceed with its settlement/verdict in the usual course without hindrance 
by virtue of the existence of the Negotiation Class. Such Class Member may 
not, however, collect on its individual settlement/judgment and also participate in any 
Class settlement fund.141 

Importantly, the court also said that nothing in its order is meant to prej-
udice any party’s ability to oppose the certification of the negotiation class 
or “any other class, proposed for litigation or a settlement with respect to 
opioid-related claims defense, issue or question.”142 

Judge Polster felt compelled to issue a subsequent memorandum to clar-
ify his intended restrictions and the fact that he reserved the power unto 
himself to determine if a plaintiff was improperly seeking a double recovery 
by participating in more than one settlement:

The highlighted language is not as precise as it should be. First, it fails to 
account for the fact that the Class is authorized to negotiate settlements with 
13 sets of defendants and that a Class settlement may be defendant-specific. 
Thus, if a Class member collects on an individual settlement or judgment 
against one defendant, it may not participate in any Class settlement fund as 
to that defendant, but otherwise may participate in Class settlements as to 
other defendants.143 

He further clarified his ruling:

The underlying principle is that Class members should not be able to par-
ticipate in a Class settlement if that participation is inequitable to other Class 
members or to the defendant, given any related recovery from the same 
defendant. But the ways in which this issue could arise are many and complex 
and they evade a simple rule. The Court therefore deems it most prudent 
to re-state the principle as a presumption against double-recoveries, but to 
reserve authority to determine in the context of actual situations whether 
Class members with prior judgments or settlements should be precluded from 
participation in the Class’s settlement.144 

141. Id. at 6, ¶ 14 (emphasis added).
142. Id.
143. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Oct. 4, 

2019) (order clarifying negotiation class certification order) at 2.
144. Id.
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The certification of a negotiation class is certainly novel and will be 
challenged on multiple fronts. The attorneys general from thirty-seven 
states and the District of Columbia have already attacked the negotiation 
class scope as unconstitutional. Judge Polster himself concedes he does not 
have jurisdiction over the attorneys general or their individual cases.145 The 
attorneys general go further, however, and argue that the certification of 
a class of local governments usurps the State Government’s authority and 
sovereignty.146 Further, they argue that only the states have the right to 
approve or allocate settlement proceeds between local governments within 
their jurisdiction.147

It has been reported that the Ohio Attorney General Dave Yost specially 
objected to the binding nature of the formulas before anyone knew the 
total settlement: 

This process is fundamentally flawed because it binds people to buy a pig in 
a poke. Every community has to make a determination whether they’re in or 
out before they even know what the deal is.148 

Others have attacked Judge Polster’s certifications as not being in keep-
ing with Article III of the United States Constitution or Rule 23 of the 
Federal Rules of Civil Procedure. The argument is that neither Article III 
nor Rule 23 contemplates a “negotiating class” and do not give the judi-
ciary a blank check to “create organizations to pursue other activities in 
the interest of their members, including negotiation of contracts.”149 Judge 
Polster rejected such arguments noting that Rule 23 “does not dictate, nor 
therefore limit, the use to which the class mechanisms can be applied.”150 

The court also used his more recent order to clarify that by not opting 
out of the negotiation class a plaintiff did not waive its right to contest 
jurisdiction.151 It seems several municipalities had moved for remand from 
federal court and did not want their failure to opt out of the negotiating 
class to be deemed as an admission of jurisdiction. The court agreed with 

145. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Sept. 11, 
2019) (memorandum opinion certifying negotiation class) at 31.

146. Id.
147. Id.
148. Alison Frankel, Opioid MDL Judges OKs Novel Negotiating Class as ‘likely to promote 

global settlement,’ Reuters, Oct. 29, 2019, https://www.reuters.com/article/us-otc-opioids 
/opioid-mdl-judges-oks-novel-negotiating-class-as-likely-to-promote-global-settlement 
-idUSKCN1VX2RE.

149. Id.
150. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Sept. 11, 

2019) (memorandum opinion certifying negotiation class) at 8.
151. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Oct. 4, 

2019) (order clarifying negotiation class certification order) at 3.
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the plaintiffs and made it clear that he would not consider a decision to not 
opt out as a waiver of a pending argument regarding jurisdiction.152

It is worth noting that this idea of a “negotiating class” has been cham-
pioned by Duke University Law Professor Francis McGovern. Profes-
sor McGovern, along with Harvard Law Professor William Rubenstein, 
pushed the idea in a proposed Law Review Article “The Negotiation Class: 
A Cooperative Approach to Class Actions Involving Large Stakeholder”153 
Reading the court’s orders relating to certification is obviously key to 
understanding the process set up by Judge Polster, but a deeper under-
standing can be gained by studying this article. Professor McGovern was 
not just a legal scholar submitting this draft concept to millions on the 
internet, he was also a previously designated special master appointed by 
the court to help it and the parties with settlement negotiations in the opi-
oid MDL. And as the court noted in its Memorandum Opinion and Order:

A Court-appointed Special Master (Professor Francis McGovern) has 
overseen extensive settlement negotiations. The Defendants have insisted 
throughout on the need for a “global settlement,” that is, a settlement struc-
ture that resolves most, if not all, lawsuits against them arising out of the 
opioid epidemic. This has created an obstacle to settlement. In a standard 
settlement class action, the class members can opt out of the class after the 
settlement is reached. With thousands of counties and cities already litigat-
ing, the Defendants in this MDL are concerned that many of these Plaintiffs 
could opt out. The Defendants would then have paid a lot of money to settle 
non-litigating claims but would still have to ligate a host of potentially signifi-
cant claims. This situation required creative thinking. The Special Master, in 
conjunction with experts and the parties in the case, developed an innovative 
solution: a new form of class action entitled “negotiation class certification.154

It is no surprise that this court’s certification of a negotiation class fol-
lows closely the concepts outlined by McGovern and Rubenstein: 

Our proposed mechanism for harnessing claimants’ cooperative instincts is a 
new form of class certification that we call “negotiation class certification.” 
Under this approach, class members would work together to generate a metric 
for distributing a lump sum settlement across the class. They would then ask 
the court to certify a “negotiation class” and to direct notice to the class mem-
bers informing them that counsel will negotiate a lump sum settlement and 
that, if achieved the lump sum amount would be put to a vote, with a superma-
jority vote binding the class; the notice would also explain the distributional 

152. Id.
153. Francis E. McGovern & William B. Rubenstein, The Negotiating Class: A Cooperative 

Approach to Class Actions Involving Large Stakeholders, Duke L. Sch. Pub. L. & Legal Theory 
Series No. 2019-41 (June 13, 2019).

154. In re Nat. Prescription Opiate Litig., No. 1:17-3d-02804-DAP (N.D. Ohio Sept. 11, 
2019) (memorandum opinion certifying negotiation class) at 2.
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metric. Any class member that did not want to bind itself to either the distri-
butional metric or the supermajority voting process could opt out.155 

And that is precisely what Judge Polster did on September 11, 2019. 
Time will tell if the concept is sustained by the courts and if it works to 
resolve such a complex matter with so many competing interests. 

IV. REMEDIES

An Arizona district court decision in the last year established that states 
have supremacy over federal court decisions in expanding and contract-
ing their own filed rate doctrines irrespective of what federal courts may 
decide.

In Castillo v. Johnson,156 a group of defendants that the federal judge 
in that case called “the Bribery Defendants,” were sued for racketeering, 
unjust enrichment, and “conspiring to unlawfully raise utility rates through 
racketeering, wire fraud, and bribery of a public servant.”157

In response to these claims, the Bribery Defendants actually alleged 
that the bribery allegations against them were barred by the filed rate 
doctrine (“FRD”).158 In other words, the utility rates in question were 
allegedly subject to a merely ministerial approval by an authorized admin-
istrative agency. That meant, they argued, that there was no remedy for 
their conduct related to their utility rates so long as their utility rates were 
authorized.159

The Bribery Defendants’ argument was not entirely invented. In fact, 
their argument was based on decades of decisions by federal courts apply-
ing the federal FRD.160 From the inception of the FRD, the originating 
issue in the federal cases involved federal agencies regulating utilities.161

The utilities sued in those federal cases previously filed rates for approval 
by federal administrative agencies which had the power to regulate them.162 
The federal FRD was made by federal judges as a kind of blanket defense 
to throw over any perceived attack on rates approved by authorized 
agencies.163 Federal courts have held accordingly that the FRD defense 
applies whether or not the attack on authorized rates is direct or collateral, 
including in litigation in which federal judges would have to evaluate or 

155. McGovern & Rubenstein, supra note 153.
156. Castillo v. Johnson, No. CV-17-04688-PHX-DRY, 2019 WL 4222289 (D. Ariz. Sept. 

5, 2019).
157. Id. at *1.
158. Id. at *2–4.
159. Id.
160. Id.
161. Id.
162. Id. at *3.
163. Id.
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calculate rates already approved as “reasonable” by authorized administra-
tive agencies.164

Shorthand references in the federal case law of the FRD speak within a 
cryptic framework of “nonjusticiability” of the reasonableness of an autho-
rized filed rate, and “nondiscrimination” among the parties which pay that 
rate.165

The federal judge rejected the Bribery Defendants’ argument in Cas-
tillo, however. First, the federal FRD just could not apply in this case. 
“Because no federal rate is implicated here, the federal filed rate doctrine 
is inapplicable.”166 

Second, whether or not Arizona has its own FRD, and whether or not 
it would apply here anyway, the relevant Arizona administrative authority 
had already expressly rejected the idea that utility rates in Arizona can be 
obtained by bribery:

The Court is unpersuaded that Arizona has adopted a version of the filed rate 
doctrine. Nor is the Court persuaded that the doctrine, assuming one has 
been adopted, would apply to the type of conduct at issue here. Neverthe-
less, even assuming that Arizona has adopted a filed rate doctrine and that it 
applies under these circumstances, the doctrine does not bar Plaintiffs’ claims 
because the [Arizona Corporation] Commission repudiated the doctrine in 
this instance. The Court therefore denies the Bribery Defendants’ motion to 
dismiss.167

The federal court’s three-part analysis of state FRD in this case is 
instructive. The court’s analysis tracks the development of the FRD in fed-
eral courts and how the doctrine might be anticipated in the state courts, 
if at all.

First, the court looked to whether the forum state has adopted a version 
of the FRD.168 In the course of its opinion, the federal court cautioned that 
this first question cannot be answered simply by resorting to federal filed 
rate precepts.169

164. E.g., Saunders v. Farmers Ins. Exch., 440 F.3d 940, 943 (8th Cir. 2006); Hill v. Bell-
south Telecomm’s, Inc., 364 F.3d 1308, 1316 (11th Cir. 2004); Wegoland Ltd. v. Nynex Corp. 
Wegoland Ltd. v. Nynex Corp., 27 F.3d 17, 18 (2d Cir. 1994); see, e.g., Dennis J. Wall, An 
Update to: Filed Insurance Rates Do Not Belong to the Federal Government. They Belong to the States, 
New Appleman on Insurance: Current Critical Issues in Insurance Law 25–26 (Sum-
mer 2019); Dennis J. Wall, Filed Insurance Rates Do Not Belong to the Federal Government. They 
Belong to the States, New Appleman on Insurance: Current Critical Issues in Insurance 
Law 21–22 (Winter 2018).

165. Wegoland, 27 F.3d at 19. Wall, Filed Insurance Rates, supra note 164, at 23–27.
166. Castillo, 2019 WL 4222289, at *3.
167. Castillo, 2019 WL 4222289, at *8. 
168. Id. at *3–7.
169. Id.
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Second, the federal court looked to see whether a state FRD could be 
applied on the merits.170 Even assuming that a state FRD could apply to 
these facts—after showing that the facts of this case could not support any 
filed rate doctrine here—the federal court turned to the last of the trio of 
questions.171

Third and finally, the relevant state administrative agency had already 
taken action that “repudiated the doctrine in this instance.”172 Simply put, 
no filed rate doctrine can ever be applied in the face of state administrative 
agency action that repudiates it in the case at bar.

If this decision from Arizona is followed elsewhere, it will require any 
state FRD limiting remedies to be left to the individual states to develop. 
State FRDs will simply not be left to federal judges to impose. The rules of 
state FRDs remain to be developed by the states.

170. Id.
171. Id.
172. Id. at *6.
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This survey reviews recent statutory developments and court decisions 
in the area of cybersecurity and data privacy law from October 1, 2018 
through September 30, 2019. The first part discusses significant state 
data privacy and security statutes that were enacted, became effective, or 
are the most significant to practitioners during the survey period. Spe-
cifically, state legislatures are now focusing on strengthening data secu-
rity measures in the insurance sector and requiring greater protections 
of consumers’ online data. The second part discusses significant court 
decisions applying negligence principles, the economic loss doctrine, and 
the balancing of privacy interests in discovery. The third part highlights 
certain Federal Trade Commission (“FTC”) enforcement actions seen 
during the survey period. The fourth part discusses court decisions which 
have interpreted cyber insurance policy provisions in the cybercrimes 
area. 

I. STATE DATA PRIVACY AND SECURITY 
STATUTORY DEVELOPMENTS

All fifty states have enacted their own version of a data-breach notification 
statute. States are now turning to data security statutes, some focusing on 
the insurance industry, for enacting standards for collecting and protecting 
consumer data. 

A. The Insurance Data Security Law—Alabama, Connecticut, Delaware, 
Mississippi, and New Hampshire1

Five states have enacted an Insurance Data Security Law (the “Acts”), leg-
islation based upon the National Association of Insurance Commissioners 
(“NAIC”) Insurance Data Security Model Law, which in turn borrowed 
heavily from the cyber regulations promulgated by the New York Depart-
ment of Financial Services (“DFS”), 23 NYCRR Part 500. 

The Acts establish data security standards and a regulatory framework 
requiring insurers and other insurance-regulated organizations to “develop, 
implement, and maintain a comprehensive written information secu-
rity program based upon a risk assessment” commensurate with the “size 

1. Alabama Insurance Data Security Law, Ala. Code §§ 27-62-1 to 27-62-12, 2019 Ala. 
S.B. 54 (2019) (enacted and effective May 1, 2019) [hereinafter AL]; Connecticut Insurance 
Data Security Law, P.A. 19-117, § 230, 2019 Conn.. H.B. 7424 (2019) (enacted on June 26, 
2019, effective on Oct. 1, 2020) [hereinafter CT], Delaware Insurance Data Security Act, 
Del. Code Ann. tit. 18, §§  8601–8611, 2019 Del. H.B. 174 (2019) (enacted and effective 
July 31, 2019) [hereinafter DE]; Mississippi Insurance Data Security Law, Miss. Code Ann. 
§§ 83-5-801 to 83-5-825, 2019 Miss. S.B. 2831 (2019) (enacted on June 4, 2019, effective July 
1, 2019) [hereinafter, MS]; New Hampshire Insurance Data Security Law, N.H. Rev. Stat. 
Ann. §§ 420-P:1 to 420-P:14, 2019 N.H. S.B. 194 (2019) (enacted on Aug. 2, 2019, effective 
on Jan. 1, 2020) [hereinafter NH]. 
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and complexity” of the organization, and which “contains administrative, 
technical, and physical safeguards” to protect nonpublic information and 
the organizations’ information systems.2 The organization’s information 
security program must include an incident response plan for cybersecurity 
events, and a document retention and disposal plan.3 The Acts generally 
define “nonpublic information” as “electronic information that is not pub-
licly available” and is either protected health information, or information 
that can be used to identify a consumer, in combination with one or more of 
the following data elements (1) Social Security number; (2) driver’s license 
or non-driver identification card number; (3) financial account, credit card, 
or debit card number; (4) a security code, access code, or password that 
would permit access to a consumer’s financial account; or (5) biometric 
records.4

As part of the information security program, a covered organization 
must designate an employee or outside vendor to oversee its program, 
and conduct periodic risk assessments that identify reasonably foreseeable 
cyber threats, the likelihood and potential damage of such threats, and the 
sufficiency of the organization’s policies, procedures, and safeguards to 
withstand such threats.5 Safeguards include employee training and man-
agement, appropriate network architecture and software design, detec-
tion/monitoring programs, and information classification, governance, 
and transmission.6 The Acts expressly require that a covered organization’s 
board of directors and executive management be involved with the devel-
opment and implementation of the information security program.7 The 
Acts also require covered organizations to conduct due diligence to ensure 
that their thirty-party service providers, such as law firms, have imple-
mented “appropriate” cybersecurity measures.8

Covered organizations must notify the insurance commissioner of a 
“cybersecurity event” as “promptly as possible,” but no later than three 
business days from the determination that a cybersecurity event occurred, 
where there is reasonable likelihood of material harm to the state resident 

2. AL, supra note 1, § 54(4); CT, supra note 1, § 230(c)(1); DE, supra note 1, § 8604(a); MS, 
supra note 1, § 4(a); NH, supra note 1, ch. 420-P:4 § I.

3. AL, supra note 1, § 54(4); CT, supra note 1, § 230(c)(2), (10); DE, supra note 1, § 8604(f); 
MS, supra note 1, §§ 4(4), (8); NH, supra note 1, ch. 420-P:4 §§ IV(11), VIII.

4. AL, supra note 1, § 54(3)(11); CT, supra note 1, § 230(b)(9); DE, supra note 1, § 8603(12); 
MS, supra note 1, § 3(k); NH, supra note 1, ch. 420-P:3 § XI. 

5. AL, supra note 1, § 54(4)(c); CT, supra note 1, § 230(c)(3); DE, supra note 1, § 8604(c); 
MS, supra note 1, § 4(3); NH, supra note 1, ch. 420-P:4 § III.

6. AL, supra note 1, § 54(4)(c); CT, supra note 1, § 230(c)(3), (7); DE, supra note 1, § 8604(d); 
MS, supra note 1, §§ 4(3), (4); NH, supra note 1, ch. 420-P:4 §§ III, IV.

7. AL, supra note 1, § 54(4)(e); CT, supra note 1, § 230(c)(5); DE, supra note 1, § 8604(e); 
MS, supra note 1, § 4(5); NH, supra note 1, ch. 420-P:4 § V. 

8. AL, supra note 1, § 54(14); CT, supra note 1, § 230(c)(6); DE, supra note 1, § 8604(h); MS, 
supra note 1, § 4(6); NH, supra note 1, ch. 420-P:4 § VI.
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whose information was compromised or to the organization’s operations.9 
The Acts define a “cybersecurity event” as an “event resulting in unauthor-
ized access to, disruption, or misuse of an information system or nonpub-
lic information stored on an information system.”10 “Cybersecurity event” 
does not include unauthorized acquisition of encrypted data, or an “event” 
where the organization determines that the information “has not been 
used or released and has been returned or destroyed.”11

The Acts empower the state’s Department of Insurance to enforce the 
Act, but there is no private right of action.12 The Acts also require certifica-
tion of compliance with the Act every February 15 to the Commissioner of 
Insurance.13 The effective dates for (1) implementation of the information 
security program and (2) implementation of the third-party due diligence 
are Alabama (May 1, 2020, May 1, 2021); Connecticut (Oct. 1, 2020, Oct. 
1, 2021); Delaware (July 31, 2020, July 31, 2021); Mississippi (July 1, 2020, 
July 1, 2021), and New Hampshire (Jan. 1, 2021, Jan. 21, 2022).14 Each 
statute enumerates certain exceptions to its requirements based on the 
organization’s size.15

B. California
Effective on January 1, 2020, the California Consumer Privacy Act (“CCPA”) 
represents a fundamental change in privacy law in California, if not the 
whole United States, because of the broad reach of the statute and Cali-
fornia’s large economy.16 CCPA regulates “personal information” of “con-
sumers” and definies “consumer” as a California resident under the state 
tax code.17 The CCPA broadly defines “personal information” as “infor-
mation that identifies, relates to, describes, is reasonably capable of being 

 9. AL, supra note 1, § 54(6); CT, supra note 1, § 230(e)(1); DE, supra note 1, § 8606(a); MS, 
supra note 1, § 6(1); NH, supra note 1, ch. 420-P:6 § I.

10. AL, supra note 1, § 54(3)(4); CT, supra note 1, § 230(b)(3); DE, supra note 1, § 8603(4); 
MS, supra note 1, § 3(d); NH, supra note 1, ch. 420-P:3 § IV. Notably, the definition is nar-
rower than New York’s DFS cyber regulations definition for “cybersecurity event.” 

11. AL, supra note 1, § 54(3)(4); CT supra note 1, § 230(b)(3); DE, supra note 1, § 8603(4); 
MS, supra note 1, § 3(d); NH, supra note 1, ch. 420-P:3 § IV.

12. AL, supra note 1, §§ 54(2), (7), (10); CT, supra note 1, § 230(f), (h); DE, supra note 1, 
§§ 8602(b), 8607; MS, supra note 1, §§ 2(2), 7; NH, supra note 1, ch. 420-P:2 § II, 420-P:7. 

13. AL, supra note 1, § 54(2); CT, supra note 1, § 230(c)(9); DE, supra note 1, § 8604(i); MS, 
supra note 1, § 4(9); NH, supra note 1, ch. 420-P:4 § IX. The date for the New Hampshire 
statute is March 1. 

14. AL, supra note 1, § 54(14); CT, supra note 1, § 230(c)(1),(6); 2019 DE, supra note 1, H.B. 
174 § 2 (2019); NH, supra note 1, ch. 420-P, § 2 (Implementation by Licensees).

15. AL, supra note 1, §  54(9)(a)(1); CT, supra note 1, §  230(c)(10); DE, supra note 1, 
§ 8609(a); MS, supra note 1, § 9(1)(a); NH, supra note 1, ch. 420-P:9 § I. 

16. The CCPA was originally enacted on June 28, 2018. It is included within the survey 
period because it has been one of the most important regulatory changes that practitioners 
and their clients have had to address during the survey period leading up to its effective date 
on January 1, 2020. 

17. Cal. Civ. Code § 1798.140(g). 
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associated with, or could reasonably be linked, directly or indirectly, with 
a particular consumer or household,” including names, addresses, com-
mercial information, biometric information, internet-based information, 
including IP addresses and browsing history, and geolocation data.18 

The CCPA applies to for-profit businesses that conduct business in Cal-
ifornia, collect consumer personal information, and determine the means 
of processing such information.19 Excluded from the definition are not-for-
profit organizations, and organizations that (1) have annual gross revenues 
of less than $25 million; (2) annually purchase, receive for commercial pur-
poses, sell, or share personal information of less than 50,000 consumers, 
households, or devices; or (3) derive less than 50% of their annual revenue 
from selling consumers’ personal information.20 Other enumerated excep-
tions apply to the CCPA.21 

The CCPA grants consumers explicit rights over their personal infor-
mation. Subject to enumerated exceptions, those rights are the right to 
(1) access their personal information;22 (2) know what personal informa-
tion was collected;23 (3) know whether personal information was sold 
or disclosed to third parties;24 (4) request the deletion of their personal 
information (the right to be forgotten);25 (5) prohibit the sale of personal 
information;26 and (6) equal service and price if they exercise any right 
under the Act.27 Upon receipt of a verifiable consumer request, a business 
has 45 days to comply, free of charge.28 The business may extend the time 
to respond once by an additional 45 days, but only “when reasonably nec-
essary,” and if the consumer is informed during the first 45-day period.29 
Disclosures must cover the 12-month period predating the request, and 
must be in writing.30 

The CCPA requires changes to company websites, including specific 
disclosures in online privacy notices and links to permit consumers to opt-
out of the sale of their personal information.31 It creates a private cause of 

18. Id. § 1798.140(o). “Personal information” does not include “publicly available informa-
tion,” defined as “lawfully made available from federal, state, or local government records” 
(excluding biometric information collected without notice), or de-identified or aggregate 
consumer information. Id.; see also AB-874. 

19. Cal. Civ. Code § 1798.140 (c) (1)
20. Id. 
21. Id. § 1798.145(a)–(c). 
22. Id. § 1798.100.
23. Id. § 1798.110.
24. Id. § 1798.115.
25. Id. § 1798.105.
26. Id. § 1798.120.
27. Id. §§ 1798.125, 1798.130(a)(2).
28. Id.
29. Id.
30. Id. 
31. Id. §§ 1798.110(c), 1798.135(a)(1), 1798.130(a)(5), 1798.135(a)(2).
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action for residents whose “nonencrypted and nonredacted personal infor-
mation” has been “subject to an unauthorized access and exfiltration, theft, 
or disclosure as a result of the business’s violation of the duty to implement 
and maintain reasonable security procedures and practices,” thereby mak-
ing data breach class action litigation in California easier to sustain than is 
true elsewhere in the country.32 However, this provision has a much nar-
rower definition for “personal information” than elsewhere in the Act.33 
The CCPA does not create a private right of action for any other rights. 
Instead, the statute is to be enforced by the California Attorney General.34 
In September 2019, amendments to the CCPA were enacted, including a 
one-year exemption for employment and due diligence personal informa-
tion.35 On October 10, 2019, the California Attorney General introduced 
draft regulations under the Act.36

C. Maine
Effective July 1, 2020, “[a]n Act to Protect the Privacy of Online Customer 
Information” prohibits an Internet service provider from using, disclosing, 
selling, or permitting access to “customer personal information” without 
consent.37 The Act defines “customer personal information” as “[p]erson-
ally identifying information about a customer, including but not limited to 
the customer’s name, billing information, social security number, billing 
address and demographic data,” or (2) “[i]nformation from a customer’s 
use of broadband Internet access service,” including a customer’s browsing 
history, application usage, and geolocation data.38 The Act prohibits pro-
viders from refusing to serve a customer, charging a customer a penalty, or 
offering a customer a discount based on the customer’s decision to provide 
or not provide consent to use his or her personal information.39 The law 
also requires providers to take “reasonable measures to protect customer 
personal information from unauthorized use, disclosure or access.”40 

D. Nevada
Effective October 1, 2019, Nevada law now prohibits Internet operators 
from selling personal information collected about a Nevada consumer 

32. Id. § 1798.150.
33. Id. § 1798.81.5(d)(1).
34. Id. § 1798.155(b); see also id. at § 1798.150(c). 
35. The enacted bills were AB-25, AB-874, AB-1146, AB-1355, and AB-1564. For excep-

tions for due diligence and employment data, see Cal. Civ. Code § 1798.145(g), (h), AB-25, 
AB-1355. 

36. See 2019 CA Regulation Text 25998. The comment period and public hearings close 
on Dec. 6, 2019. 

37. 2019 Me. Laws 216 § 9301.2 (enacted on June 6, 2019).
38. Id. § 9301.1.C.
39. Id. § 9301.3.B.
40. Id. § 9301.5.
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where the consumer has disallowed (or opted-out of) the sale of his or her 
information.41 The law also requires operators to allow opt-out requests 
by email, a toll-free number, or website link.42 The law adds exceptions to 
the definition for “operator,” including financial institutions governed by 
GLBA and auto manufacturers.43 “Sale” is defined more narrowly than the 
CCPA to mean “the exchange of covered information for monetary con-
sideration … for the person to license or sell … to additional persons.”44 
“Sale” excludes personal information processed for business purposes, enti-
ties with whom the consumer has a direct relationship, and affiliates.45 An 
operator has 60 days to respond to a verified request, but may extend the 
deadline if “reasonably necessary,” and with notice to the consumer, by no 
more than 30 days.46 There is no private cause of action.47

E. New York 
Effective October 23, 2019 (for changes in data breach notification require-
ments), and March 21, 2020 (for new data security requirements), New 
York’s “Stop Hacks and Improve Electronic Data Security Act” (“SHIELD 
Act”) broadens the state’s data breach notification requirements and 
requires covered businesses to implement “reasonable” data security safe-
guards.48 The SHIELD Act applies to any person or business, even those 
outside of the state, owning or licensing computerized data containing 
“private information” of a New York resident.49 The SHIELD Act gives 
the New York Attorney General enforcement powers, but does not create 
a private right of action.50

Change in Data Breach Notification Requirements. The SHIELD Act 
requires notification of a “breach of security” by any person or business 
conducting business in New York and which owns or licenses “computer-
ized data which includes private information” where such information is 
“reasonably believed to have been, accessed or acquired by a person without 
valid authorization.”51 The notification must be made “in the most expe-
dient time possible and without unreasonable delay….”52 Notification is 
not required where disclosure was inadvertent by persons with authorized 

41. 2019 Nev. Rev. Stat. § 603A.300-360; 2019 Nev. S.B. 220 (enacted on May 30, 2019).
42. 2019 Nev. S.B. 220 §§ 1.3, 1.8.
43. 2019 Nev. Rev. Stat. § 603A.330.2 
44. 2019 Nev. S.B. 220 § 1.6. 
45. Id. 
46. Id. § 2.4. 
47. 2019 Nev. Rev. Stat § 630A.360.
48. 2019 N.Y. S.B. 5575 (enacted on July 25, 2019).
49. See id. § 3(2).
50. Id. §§ 3(6)(a), 4(2)(d), (e).
51. Id. § 2. 
52. Id.
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access, and the person/business “reasonably determines” that the disclo-
sure “will not likely result in misuse of such information,” or financial or 
emotional harm.53 

The SHIELD Act expands notification obligations by both adding data 
elements to covered information and making unauthorized “access” to data 
sufficient to trigger a notification obligation.54 Specifically, the SHIELD 
Act now defines “breach of security” as the “unauthorized access to or 
acquisition of, or access to or acquisition without valid authorization, of 
computerized data that compromises the security, confidentiality, or integ-
rity of personal private information maintained by a business.”55 Thus, 
while previously a reasonable conclusion that compromised information 
had not been “acquired” in an unauthorized manner could bring an inci-
dent outside of the meaning of “breach of security,” now the incident quali-
fies as a “breach of security” if the covered data is accessed.56 “Breach of 
security” does not include “good faith access to, or acquisition of” private 
information by an employee or agent of the business” so long as the data is 
not used or subject to unauthorized disclosure.57 

The SHIELD Act also adds data elements to covered data, including bio-
metric data.58 The SHIELD Act defines “private information” as “personal 
information” combined with one or more of the following non-encrypted 
data elements: (1) social security number; (2) driver’s license or non-driver 
identification card number; (3) account, credit card or debit card number, 
in combination with a security code, access code, password, or other infor-
mation that permits access to the financial account; (4) account, credit, 
or debit card number if that number alone could access an individual’s 
financial account; or (5) biometric information, such as a fingerprint, voice 
print, retina or iris image, or other unique physical or digital represen-
tation used to authenticate or ascertain an individual’s identity.59 “Private 
information” also means “a user name or e-mail address in combination 
with a password or security question and answer that would permit access 
to an online account.”60 

53. Id. Notice must be made directly to affected New York residents, unless the cost of 
direct notice would exceed $25,000, the affected class exceeds 500,000, or the business does 
not have sufficient contact information. If so, a business may notify by e-mail “conspicuously” 
posting notice on its web page, and by notifying major statewide media. Id. § 3(5)(d). 

54. Id. § 1(b), (c).
55. Id. § 1(c). 
56. Id.
57. Id. 
58. Id. § 1(b).
59. Id. 
60. Id. § 1(b). “Personal information” is defined as “any information concerning a natural 

person which, because of name, number, personal mark, or other identifier, can be used to 
identify such natural person. Id. § 1(a). 
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Data Security Requirements. The SHIELD Act imposes data security 
requirements by requiring any person or business with computerized data 
having a New York resident’s private information to “develop, implement 
and maintain reasonable safeguards to protect the security, confidentiality 
and integrity of the private information.”61 Entities having data security 
programs compliant under New York’s DFS cyber regulations, Gramm-
Leach-Bliley Act, the Health Insurance Portability and Accountability Act, 
or other federal data security laws are deemed compliant with the SHIELD 
Act.62 The SHIELD Act lists the criteria of reasonable administrative, 
technical, and physical safeguards required in a data security program in 
order to comply with the SHIELD Act’s requirements.63 Businesses also 
must conduct due diligence on third-party service providers for “maintain-
ing appropriate safeguards,” and must require data security safeguards by 
contract.64 

Small businesses are not exempt from implementing data security safe-
guards, but the safeguards need only be “appropriate for the size and com-
plexity of the small business, the nature and scope of the small business’s 
activities, and the sensitivity of the personal information the small business 
collects from or about consumers.”65 The SHIELD Act defines a “small 
business” as “any person or business with (i) fewer than fifty employees; 
(ii) less than three million dollars in gross annual revenue in each of the 
last three fiscal years; or (iii) less than five million dollars in year-end 
total assets, calculated in accordance with generally accepted accounting 
principles.”66

F. Ohio 
Effective November 1, 2018, the Ohio Data Protection Act (the “Ohio 
Act”),67 provides a legal safe harbor from tort liability for the failure to 
maintain an adequate data security program so long as the organization, 
at the time of the incident, maintained and complied with (1) “a written 
cybersecurity program that contains administrative, technical, and physi-
cal safeguards for the protection” of personal or restricted information, 
and that (2) “reasonably conforms to an industry recognized cybersecu-
rity framework.”68 The Ohio Act incorporates the definition for “personal 
information” under Ohio’s data breach notification law.69 The Ohio Act 

61. Id. § 4(2).
62. Id. §§ 4(1)(a), 4(2)(i).
63. Id. § 4(2).
64. Id. § 4(b). 
65. Id. § 4(2)(c).
66. Id. § 4(1)(c).
67. Ohio Rev. Code Ann. §§ 1354.01–.05 (enacted Aug. 3, 2018).
68. Id. § 13540.2(A), (D). 
69. Id. § 1354.01(D); see also id. § 1349.19(7). 
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defines “restricted information” as non-encrypted “information about an 
individual” that can be used to identify the individual, and the breach of 
which “is likely to result in a material risk of identity theft or other fraud to 
person or property.”70 Industry-recognized frameworks include the NIST 
Cybersecurity Framework, as well as programs under GLBA, HIPAA, or 
data security program after the payment card industry data security stan-
dard (PCI DSS).71 

The cybersecurity program must be designed to (1) protect the secu-
rity and confidentiality of the information; (2) protect against any antici-
pated threats or hazards to the security or integrity of the information; and 
(3) protect against unauthorized access to and acquisition of the informa-
tion that is likely to result in a material risk of identity theft or other fraud.72 
The Ohio Act recognizes that a one-size-fits-all approach is unworkable 
and delineates five factors to measure the appropriate scale and scope of 
a program: (1) size and complexity of the covered entity; (2) nature and 
scope of the activities of the covered entity; (3) sensitivity of the informa-
tion to be protected; (4) cost and availability of tools to improve informa-
tion security and reduce vulnerabilities; and (5) resources available to the 
covered entity.73

II. TORT PRINCIPLES OF LAW

A. Negligence
An important decision from the Pennsylvania Supreme Court found that 
an entity that affirmatively collects and stores the personal and financial 
information of data subjects on its internet-accessible computer systems 
has a reasonable duty to exercise reasonable care with respect to such infor-
mation.74 The decision suggests that the mere act of collecting and storing 
the personal and financial data of another gives rise to a duty, no matter 
the relationship between the data subject and the custodian of the data. 
This decision may deter entities that do not have proper security safe-
guards from collecting and storing data. Additionally, both the Pennsylva-
nia Supreme Court and the Western District of Wisconsin issued decisions 
examining the availability of the economic loss doctrine as a defense against 

70. Id. § 1354.01(E). 
71. Id. § 1354.03(A), (B), (C). Others include NIST special publications 800-171 and 800-

53, Federal Risk and Authorization Management Program (FedRAMP) security assessment 
framework, the CIS Critical Security Controls for Effective Cyber Defense, ISO 27000, and 
the Federal Information Security Modernization Act (FISMA).

72. Id. § 1354.02(B).
73. Id. §§ 1354.02(C). 
74. Dittman v. UPMC, 196 A.3d 1036, 1048 (2018). 
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negligence claims arising from data breaches.75 The holdings in those cases 
indicate that the issue will depend on the state law being applied.

In Dittman v. UPMC, the plaintiffs brought a class action complaint 
against the University of Pittsburgh Medical Center and UPMC McK-
eesport (collectively, “UPMC”), arising from UPMC’s alleged breach 
of its duty to exercise reasonable care to protect the plaintiffs’ “personal 
and financial information within [UMPC’s] possession or control from 
being compromised, lost, stolen, misused, and/or disclosed to unauthorized 
parties.”76 The plaintiffs alleged that UPMC suffered a data breach involv-
ing the personal and financial information, including names, birth dates, 
social security numbers, addresses, tax forms, and bank account informa-
tion, of all 62,000 UPMC employees and former employees which were 
accessed and stolen from UPMC’s computer systems.77 The plaintiffs also 
alleged that the stolen data was used to file fraudulent tax returns on behalf 
of UPMC’s employees.78

In support of their allegations, the plaintiffs argued that because UPMC 
collected and stored the sensitive personal and financial information of 
UPMC employees, information which UPMC required employees to pro-
vide, it owed a duty to its employees to exercise reasonable care to protect 
the information from the foreseeable risk of a data breach.79 The plaintiffs 
cited to principles of tort law, and argued that: “anyone who does an affir-
mative act is under a duty to others to exercise the care of a reasonable man 
to protect them against an unreasonable risk of harm to them arising out of 
the act.”80 Further, the plaintiffs argued that UPMC committed an affirma-
tive act in collecting its employees’ personal data and storing it on inter-
net-accessible computer systems.81 The plaintiffs contended that UPMC’s 
practice of storing large amounts of data on internet-accessible computers 
made it foreseeable to UPMC that it would be the target of hackers, and 
therefore, the failure to use basic security measures could result in financial 
harm to victims.82 

Moreover, while the plaintiffs acknowledged that, for the most part, one 
does not owe a duty to protect others from criminal acts, they argued that 
one does owe a duty to take reasonable anticipatory measures against fore-
seeable criminal conduct.83

75. Id. at 1056; Fox v. Iowa Health Sys., 2019 WL 3349988, at *8 (W.D. Wis. July 24, 2019). 
76. Dittman, 196 A.3d at 1038–39. 
77. Id. at 1038. 
78. Id. at 1039. 
79. Id. at 1044. 
80. Id. 
81. Id. 
82. Id. at 1044–45. 
83. Id. at 1045. 
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UPMC argued that it did not commit an affirmative act in collecting and 
storing its employees’ personal and financial information because it merely 
possessed its employees’ information as a result of a general employment 
relationship.84 That it was the criminal acts of third parties, and not any 
affirmative conduct on its part that created the risk of harm.85 Conse-
quently, it could not be held liable for a third party hack based solely on the 
frequency and likelihood of hacks in contemporary society.86 UPMC char-
acterized the plaintiff’s argument as a “radical reconstruction of duty” by 
seeking to impose liability on it for the criminal acts of unknown third par-
ties.87 According to UPMC, the criminal act of a third party is not “foresee-
able by a negligent actor merely because he or she could have speculated 
that they might conceivably occur.”88 

The court noted that “[i]n scenarios involving an actor’s affirmative con-
duct, he is generally ‘under a duty to others to exercise the care of a reason-
able man to protect them against an unreasonable risk of harm to them 
arising out of the act.’”89 Further, the court reasoned that UPMC engaged 
in affirmative conduct, and created the risk of a data breach, by requiring 
its employees to provide personal and financial information as a condition 
of employment, and subsequently “collect[ing] and stor[ing] [that informa-
tion] on its internet-accessible computer system without use of adequate 
security measures, including proper encryption, adequate firewalls, and an 
adequate authentication protocol.”90 

Further, the court referenced a previous decision finding that the crimi-
nal acts of a third party are not a superseding cause where the negligent 
actor “realized or should have realized the likelihood that such a situa-
tion might be created and that a third person might avail himself of the 
opportunity to commit such a tort or crime.”91 The court again referred to 
UPMC’s collection and storage of employees’ “requested sensitive personal 
data without implementing adequate security measures to protect against 
data breaches, including encrypting data properly, establishing adequate 
firewalls, and implementing adequate authentication protocol.”92 Thus, 
“[t]he alleged conditions surrounding UPMC’s data collection and storage 
are such that a cybercriminal might take advantage of the vulnerabilities in 

84. Id. 
85. Id. 
86. Id. 
87. Id. 
88. Id. 
89. Id. at 1046. 
90. Id. at 1047. 
91. Id. at 1048 (quoting Mahan v. Am-Gard, Inc., 841 A.2d 1052, 1061 (2003)). 
92. Id. 
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UPMC’s computer system and steal Employee’s information; thus, the data 
breach was ‘within the scope of the risk created by’ UPMC.”93 

Because UPMC affirmatively collected and stored the personal and 
financial information of its employees on internet-accessible servers, it 
found that UPMC owed its employees a duty to exercise reasonable care 
over said information.94 Additionally, the court found that duty was not 
negated because it was foreseeable that hackers would attempt to access 
that information.95 

Notably, the court did not consider UPMC’s position as an employer in 
finding that UPMC owed a duty to exercise reasonable care over the infor-
mation it stored.96 Nor did the court consider whether UPMC was in the 
business of providing data security when it found UPMC owed a duty to 
its employees.97 The court’s decision in Dittman should serve as a deterrent 
for entities that do not have proper security safeguards who are consider-
ing collecting and storing data. 

B. Economic Loss Doctrine
The Dittman court also considered whether the plaintiffs’ claims were 
barred by Pennsylvania’s Economic Loss Doctrine.98 Under that doctrine, 
“no cause of action exists for negligence that results solely in economic 
damages unaccompanied by physical injury or property damage.”99 The 
plaintiffs argued that the economic loss doctrine did not apply because it 
does not bar negligence actions involving only financial harm where “the 
plaintiff establishes that the defendant owed a common law duty arising 
independently from any contract between the parties.”100 Thus, on the one 
hand, whether the economic loss doctrine applies depends on the source 
of the duty, and here, UPMC’s duty to exercise reasonable care over the 
plaintiffs’ personal information did not arise from contract.101 

On the other hand, UPMC argued that it is well-settled in Pennsylva-
nia that negligence claims seeking damages for purely economic loss are 
barred under the doctrine.102 Additionally, UPMC claimed that the plain-
tiffs’ argument regarding the source of the duty applied only to a narrow 

93. Id. 
94. Id. at 1047. 
95. Id. at 1047–48. 
96. Id. at 1046–48; see also Joshua Mooney, Pennsylvania Supreme Court Holds Employers 

Have Duty to Protect Employee Data from Cyberattacks (Nov. 26, 2018), https://www.whiteand 
williams.com/pp/alert-4376.pdf?24829.

97. Id. at 1047. 
98. Id. at 1048–56. 
99. Id. at 1042. 
100. Id. at 1049. 
101. Id. 
102. Id. 
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group of cases.103 For example, UPMC argued that the plaintiffs “argue for 
an improperly expansive interpretation of that case which would effectively 
render the economic loss doctrine a nullity by exempting all common law 
negligence claims from its application.”104 

In its reasoning, the court noted that “Pennsylvania has long recognized 
that purely economic losses are recoverable in a variety of tort actions,” 
and that “a plaintiff is not barred from recovering economic losses sim-
ply because the actions sound in tort rather than contract law.”105 Further, 
the court agreed with the plaintiffs that whether the economic loss doc-
trine applies “turns on the determination of the source of the duty plaintiff 
claims the defendant owed.”106 Specifically, “if the duty arises indepen-
dently of any contractual duties between the parties, then a breach of that 
duty may support a tort action.”107 Therefore, the court held that because 
the plaintiffs argued that UPMC breached its common law duty to act with 
reasonable care in collecting and storing its employees’ personal and finan-
cial information, and that duty existed regardless of any contract between 
the parties, the economic loss doctrine did not bar the plaintiffs’ claims.108 
The court’s opinion suggests that the economic loss doctrine will be largely 
irrelevant where plaintiffs bring claims for breaches of the duty to exercise 
reasonable care over stored data regardless of the contractual relationship 
between the parties.109 

In contrast, Fox v. Iowa Health System found that the Illinois and Iowa 
plaintiffs’ claims for negligence and negligence per se were barred by the 
economic loss doctrine.110 The Fox court examined the applicability of the 
economic loss doctrine in negligence actions and the viability of invasion 
of privacy claims in response to data breaches.111 Four plaintiffs from Wis-
consin, Illinois, and Iowa brought 14 claims on behalf of a proposed class 
against a defendant administrator of hospitals, clinics, home care services, 
and health insurers, operating throughout Wisconsin, Illinois, and Iowa.112 
The defendant stored the personal information of its patients and custom-
ers, including patient names, Social Security numbers, payment informa-
tion, phone numbers, and email addresses.113 The defendant also stored 

103. Id. 
104. Id. at 1049–50. 
105. Id. (quoting Bilt-Rite Contractors, Inc. v. Architectural Studio, 866 A.2d 270, 288 

(2005)). 
106. Id. at 1054 (quoting Bilt-Rite, 866 A.2d at 288). 
107. Id. 
108. Id. at 1056. 
109. Id. at 1054–56. 
110. 2019 WL 3349988, at *7 (W.D. Wis. July 24, 2019).
111. Id. at *8–9.
112. Id. at *1–2. 
113. Id. at *2. 
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patient health care information, including lab results, treatment notes, and 
diagnoses.114 The defendant’s privacy policy stated that it would store its 
customer’s personal information “in a secure database behind an electronic 
firewall.”115 

In November 2017, hackers obtained access to the email accounts of 
the defendant’s employees and stole the personal health information of 
over 16,000 of the defendant’s patients.116 Further, “[t]he hackers were 
‘motivated to steal’ and ‘specifically targeted’ health information and 
other sensitive information including Social Security numbers.”117 While 
the defendant discovered the breach in February 2018, it did not inform 
victims until two months later.118 In its letter to victims informing them 
of the breach, the defendant expressly stated that the stolen information 
did not include Social Security numbers.119 The same day it sent that let-
ter to victims of the breach, however, the defendant disclosed to the Wis-
consin Department of Agriculture, Trade and Consumer Protection that 
the breach included Social Security numbers.120 Further, in May 2018, the 
defendant discovered an additional hack of its employees’ email accounts 
had occurred.121 In that data breach, hackers obtained the data of about 
1.4 million patients.122 Similar to the first breach, the defendant waited two 
months before it informed victims.123 

The Fox court dismissed the argument that application of the economic 
loss doctrine “turns on the determination of the source of the duty plaintiff 
claims the defendant owed” which the Dittman court had accepted in find-
ing the doctrine inapplicable.124 Similar to the plaintiffs in Dittman, the 
plaintiffs in Fox argued that the economic loss doctrine did not apply to the 
plaintiff from Illinois or the proposed class members from Illinois because 
“Illinois has an exception to the economic loss doctrine for duties that exist 
independent of any contract.”125 However, the court determined that under 
Illinois law, this exception applied only in professional malpractice cases, 
where for example, “the defendant is a member of a skilled profession and 

114. Id. 
115. Id. 
116. Id. 
117. Id. 
118. Id. 
119. Id. 
120. Id. 
121. Id. 
122. Id. 
123. Id. 
124. Id. at *8 (quoting Dittman v. UPMC, 196 A.3d 1036, 1054 (2018)).
125. 2019 WL 3349988 at *8. Here, the plaintiffs argued the defendant “had a preexisting 

duty to protect patient health records under federal law.” While neither party identified that 
federal law, the court suspected this was the Health Insurance Portability and Accountability 
Act (“HIPAA”). 
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has a duty of reasonable professional competence.”126 While the Dittman 
court found that the economic loss doctrine did not apply because of Penn-
sylvania’s history of finding it inappropriate in a variety of tort actions, the 
court in Fox was limited by Illinois precedent finding the doctrine inappli-
cable for only minor exceptions.127

C. Right to Privacy
While states strive to protect the privacy of consumers’ personal informa-
tion by enacting data breach notification and data security statutes, courts 
continue to address an individual’s right to privacy through tort principles 
and discovery. Courts must balance the privacy rights of a plaintiff with the 
defendant’s right to discover information which is relevant to the plaintiff’s 
claims against the defendant. 

The Western District of Wisconsin in the Fox case, discussed supra, dis-
missed plaintiffs’ claim that defendant violated Wisconsin’s Invasion of 
Privacy statute.128 There, plaintiffs argued that Wisconsin’s Invasion of Pri-
vacy statute provides relief where one’s “privacy is unreasonably invaded,” 
and the inclusion of the word “unreasonably” in the statute implied a neg-
ligence standard.129 On the other hand, the court noted that among the ele-
ments of publication of private information (one of Wisconsin’s Invasion 
of Privacy torts), is “a public disclosure of facts regarding the plaintiff.”130 
Further, the court noted that while the statute did not state whether this 
required an intentional disclosure by the defendant, or an unreasonable 
one, it noted that under a separate Wisconsin statute, Invasion of Privacy 
is categorized as an intentional tort.131 Additionally, the court noted that 
other courts that had considered similar claims had found that an inten-
tional action was required, and that Wisconsin’s Invasion of Privacy statute 
stated that the section was to be “interpreted in accordance with the devel-
oping common law of privacy.”132 Therefore, the court dismissed the plain-
tiffs’ claim under Wisconsin’s Invasion of Privacy statute because there was 
no intentional public disclosure of facts about the plaintiffs.133 Given that 
data breaches are necessarily unintentional by the custodian of data, the 
court’s decision in Fox suggests that future plaintiffs will likely be unable 
to bring claims under Wisconsin’s Invasion of Privacy statutes arising from 
data breaches. 

126. Id. 
127. Id. 
128. Id. at *10. 
129. Id. at *9. 
130. Id. 
131. Id. 
132. Id. 
133. Id. at *10. 
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In Henson v. Turn, Inc., the Northern District of California denied a 
defendant’s requests for production related to the plaintiffs’ mobile devices 
and web history as too broad and invasive of the plaintiffs’ privacy.134 In 
Henson, two plaintiffs brought claims for violations of New York’s General 
Business Law § 349 and trespass to chattels on behalf of a class and aris-
ing from the defendant’s alleged practice of placing “zombie cookies” on 
users’ devices: “cookies that users either cannot delete or block or that, 
when users try to delete them, ‘respawn’ to continue tracking users cross 
the web.”135 The defendant was allegedly able to implement the zombie 
cookies through Verizon’s practice of assigning each of its customers a 
unique identifier header, referred to as a “UIDH” or “X-UIDH”.136 That 
X-UIDH identifier was placed into the header of every HTTP request 
Verizon customers made from their mobile devices.137 Further, when a 
Verizon customer visited one of the defendant’s partner websites, a cookie 
would be placed in the customer’s browser with a certain ID number.138 
If that user deleted her cookies, and subsequently visited another website 
operated by one of the defendant’s partners, the website would recognize 
the user’s Verizon X-UIDH number, and place a cookie with the same ID 
number as before.139 Consequently, all of the browsing history from the 
user’s previously deleted cookies would be placed back on the device.140 

In its discovery requests, the defendant requested that the plaintiffs 
allow it direct access to the plaintiffs’ mobile devices, or in the alternative, 
complete forensic images of the plaintiffs’ mobile devices.141 Additionally, 
the defendant requested that the plaintiffs produce the entirety of their 
web browsing history from their mobile devices and all of the data from 
the cookies stored or deleted from their mobile devices.142 In support of its 
argument to obtain this information, the defendant argued that an inspec-
tion of the plaintiffs’ phones was required in order to determine, for exam-
ple, whether the defendant placed and replaced cookies on the plaintiffs’ 
phones, and whether the plaintiffs regularly deleted cookies and their web 
browsing history from their phones.143 

In response, the plaintiffs argued that allowing the defendant direct 
access to their phones or producing a complete forensic image of their 
phones would allow the defendant “access to Plaintiffs’ entire phones and 

134. Henson v. Turn, Inc., 2018 WL 5281629, at *5–8 (N.D. Cal. Oct. 22, 2018).
135. Id. at *1. 
136. Id. at *2. 
137. Id. 
138. Id. at *3. 
139. Id. 
140. Id. 
141. Id. 
142. Id. 
143. Id. at *4. 
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thus access to their private text messages, emails, contact lists, photographs 
and web browsing histories unrelated to [the defendant].”144 Accordingly, 
they argued the request violated Federal Rule of Civil Procedure Rule 
26(b)’s relevancy and proportionality requirements.145 

In considering the defendant’s request, the court noted that under Fed-
eral Rule of Civil Procedure 26(b)(1), discovery is limited to matters that 
are: (1) “relevant to any party’s claim or defense” and (2) “proportional to 
the needs of the case.”146 In its relevancy analysis, the court noted that the 
defendant’s request would likely include such irrelevant materials as “the 
plaintiffs’ private text messages, emails, contact list, and photographs.”147 
Regarding the proportionality requirement, the court noted that courts 
have held that privacy interests can be a consideration in evaluating the 
proportionality of a discovery request.148 The court cited from the Supreme 
Court’s decision in Riley v. California to highlight the significant privacy 
concerns of allowing unfettered access to an individual’s cell phone.149 
Finally, the court noted that the defendant could not cite another case 
where a party had been allowed direct access to an opponent’s device or 
forensic images of that device.150 

As to the defendant’s request for plaintiffs’ full web browsing history, 
including websites other than the defendant’s partner sites, the court again 
cited to Riley, and noted that the plaintiffs’ compliance with this request 
presented significant privacy concerns.151 Further, the court noted that 
cookies are closely associated with websites, and it would raise similar pri-
vacy concerns if plaintiffs turned over the entirety of the data from their 
cookies on their mobile devices.152 Therefore, the court held that the defen-
dant’s requests were not relevant or proportional to the needs of the case.153 

144. Id. 
145. Id. 
146. Id. at *5. 
147. Id. 
148. Id. (citing Crabtree v. Angie’s List, Inc., 2017 WL 413242, at *3 (S.D. Ind. Jan. 31, 

2017) (denying request to forensically examine plaintiff’s personal cell phones and holding 
that the forensic examination “is not proportional to the needs of the case because any benefit 
the data might provide is outweighed by Plaintiffs’ significant privacy and confidentiality 
interests.”)).

149. Id. at *6 (quoting Riley v. California, 134 S. Ct. 2473, 2494–95 (2014)) (“Modern cell 
phones are not just another technology convenience. With all they contain and all they may 
reveal, they hold for many Americans ‘the privacies of life.’”)).

150. Id. 
151. Id. at *8 (quoting Riley, 134 S. Ct. at 2490) (“An Internet search and browsing history, 

for example, can be found on an Internet-enabled phone and could reveal an individual’s 
private interests or concerns – perhaps a search for certain symptoms of disease, coupled with 
frequent visits to WebMD.”)). 

152. Id. 
153. Id. 
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The court also critiqued the scope of the defendant’s discovery requests.154 
For example, the court found that it was ironic that, in order to obtain relief 
for the defendant’s secret monitoring of the plaintiffs’ mobile devices and 
browsing history, the plaintiffs had to provide the defendant with even more 
personal information.155 Though the court stated that it did not intend for 
its opinion to imply that there could never be an instance where requests 
similar to the defendant’s would be relevant and proportional, the court’s 
decision suggests that discovery requests related to mobile devices and web 
activity will be denied where there is no discernment by the requesting 
party regarding the information it seeks.156 The court likely would have 
been more inclined to look favorably upon the defendant’s requests if they 
were limited to browsing history and cookies related to the defendant’s 
partner websites, rather than plaintiffs’ complete browsing history, and all of 
the cookies stored on the plaintiffs’ mobile devices.157

III. FEDERAL TRADE COMMISSION ENFORCEMENT

The Federal Trade Commission (“FTC” or “Commission”) is charged 
with protecting consumers from unfair, deceptive and fraudulent practices 
in the marketplace.158 Through the Bureau of Consumer Protection, the 
FTC enforces consumer protection laws by collecting complaints, con-
ducting investigations, and suing companies and individuals that break the 
law.159 In the area of identity theft protection and data privacy and security, 
the Division of Privacy and Identity Theft Protection enforces the statutes 
and rules within its jurisdiction.160 During the survey period, settlements 
with the FTC related to, among other things, alleged violations of (1) the 
Children’s Online Privacy Protection Act (“COPPA”) Rule in United States 
of America, et al. v. Google LLC & YouTube LLC ($170 million settlement)161 

154. Id. 
155. Id. (“There is an Orwellian irony to the proposition that in order to get relief for a 

company’s alleged surreptitious monitoring of users’ mobile device and web activity, a person 
has to allow the company unfettered )access to inspect his mobile device or his web browsing 
history. Allowing this discovery would further invade the plaintiffs’ privacy interests and may 
deter current and future plaintiffs from pursuing similar relief.”). 

156. Id. 
157. Id. at 4–5.
158. 15 U.S.C. §§ 41–58, as amended; see also Fed. Trade Comm’n, What We Do, https://

www.ftc.gov/about-ftc/what-we-do (last visited Apr. 8, 2020).
159. Fed. Trade Comm’n, Bureau of Consumer Prot., https://www.ftc.gov/about-ftc/bureaus 

-offices/bureau-consumer-protection (last visited Apr. 8, 2020).
160. Fed. Trade Comm’n, Division of Privacy and Identity Protection, https://www.ftc 

.gov/about-ftc/bureaus-offices/bureau-consumer-protection/our-divisions/division-privacy 
-and-identity (last visited Apr. 8, 2020).

161. United States v. Google LLC and YouTube, LLC, No. 1:19-cv-02642 (D.D.C. Sept. 
10, 2019) (FTC allegations that the companies illegally collected personal information of 
children without parental consent).
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and United States of America v. Musical.ly, Inc. ($5.7 million settlement),162 
(2) the Safeguards Rule of the Graham Leach Bliley Act in Federal Trade 
Commission v. Equifax ($425 million settlement),163 and (3) the European 
Union-United States Privacy Shield in In the Matter of LotaData, Inc. (con-
sent order).164 

IV. CYBERCRIMES

Industry reports indicate the market for cyber insurance continues to 
grow,165 with some forecasting that it will rocket from $4 billion in 2019 
to more than $23 billion by 2025.166 As in previous years, in 2019, cyber 
threats caused courts to interpret and nuance cyber insurance policies 
that, after the attack or after the court decision, were seemingly inapt or 
obsolete when they were issued. Courts continue to wrestle with applying 
conventional legal notions to novel fact patterns, often resulting in incon-
sistent or disappointing court decisions.167 

A. “Computer Fraud” Coverage and Social Engineering 
The Second Circuit found that a “computer fraud” provision applied in 
Medidata Solutions v. Federal Insurance Co.,168 in the context of a social engi-
neering attack perpetuated from within a policyholder’s computer net-
work.169 When juxtaposed to a 2018 decision from the Ninth Circuit, this 
Second Circuit case highlights a critical fact in social engineering attacks: 

162. United States v. Musical.ly, Inc., No. 2:19-cv-1439 (C.D. Cal. Feb. 27. 2019) (FTC 
allegations that the company illegally collected personal information of children).

163. Federal Trade Commission v. Equifax, No.: 1:19-cv-03297-TWT, at 2 (N.D. Ga. July 
23, 2019). (FTC allegations that Equifax violated the Safeguards Rule of the GLBA by failing 
to secure personal information).

164. In re LotaData, Inc., FTC File No. 182 3194, 84 FR 47295, 47295–47296 (Sept. 9, 
2019) (FTC allegations that the company falsely claimed on their website that it was certified 
under the E.U.-U.S. Privacy Shield). 

165. State of the Cyber Insurance Market—Top Trends, Insurers and Challenges: A.M. Best,  
Ins. J. (June 18, 2019), available at https://www.insurancejournal.com/news/national/2019 
/06/18/529747.htm.

166. Bruce Sussman, 5 Reasons Cyber Insurance Market Will Hit $23 Billion, Secure World 
(Apr. 16, 2019), available at https://www.secureworldexpo.com/industry-news/5-reasons-cyber 
-insurance-market-will-hit-23-billion.

167. See, e.g., Shaun S. Wang, Integrated Framework for Information Security Investment and 
Cyber Insurance, 57 Pac. Basin Fin. J. 9 (Oct. 2019) (“The global cyber insurance market is 
quite complex with over 600 cyber insurance policy forms offered by more than a hundred 
insurers globally, with different wordings and inconsistent court interpretations of the scope 
of insurance coverage. Uncertainty about the scope of insurance policy reduces the confi-
dence of firms in seeing their insurance policy as a definite guaranteed protection against 
potential cyber loss. Lack of clarity on insurance coverage has been suggested as a major 
reason for limited adoption of cyber insurance.”).

168. 729 F. App’x 117 (2d Cir. 2018)
169. Social engineering fraud is generally conducted by enlisting the trust of its victims to 

voluntarily disclose information or perform the fraudulent transaction. 
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whether the attack was launched from “inside” or “outside” the target com-
pany’s enterprise. The Ninth Circuit affirmed a decision from the West-
ern District of Washington that a social engineering attack originating 
from outside a company’s network was not covered by the target company’s 
“computer fraud” provision, because the policy excluded coverage for acts 
of authorized users, even where an authorized user was “duped” by an 
external fraudster.170 By contrast, the Second Circuit addressed the inverse 
circumstances, finding that a social engineering attack launched from inside 
a target company’s network was covered by a “computer fraud” provision. 

In Medidata, fraudsters manipulated Medidata’s email systems through a 
spoofing code, allowing the fraudsters to send messages that appeared, in 
all respects, to come from a high-ranking member of Medidata’s organiza-
tion.171 In doing so, the fraudsters tricked Medidata into wiring $4.8 million 
to an overseas account. 

Medidata brought suit against its insurer, Federal Insurance, claiming 
that its losses were covered by a computer fraud provision in its insur-
ance policy.172 The provision covered losses stemming from any ”entry of 
Data into” or “change to Data elements or program logic of ” a computer 
system.173 

Federal Insurance asserted that the spoofing attack was not covered 
because there had been no “changes to data elements.”174 Federal Insur-
ance further argued that Medidata did not sustain a “direct loss” as a result 
of the spoofing attack, within the meaning of the policy.175 The spoofed 
emails directed Medidata employees to transfer funds in accordance with 
an acquisition, and the employees made the transfer that same day.176 In 
effect, Federal Insurance argued that the social engineering portion of the 
scheme, severed the causal relationship between the spoofing attack and 
the losses incurred. As such, Federal Insurance argued, Medidata did not 
experience a “direct loss” as contemplated by the policy.

The Second Circuit disagreed and affirmed the district court’s summary 
judgment award in favor of Medidata finding that the computer fraud 

170. See Aqua Star (USA) Corp. v. Travelers Cas. & Sur. Co. of Am., No. 16-35614, at 2 
(9th Cir., Apr. 18, 2018) (“[E]ven assuming without deciding that the policy generally covers 
“Computer Fraud” of the kind that duped Aqua Star, the policy’s exclusions foreclose cover-
age .  .  . [because the policy] unambiguously provides that the policy ‘will not apply to loss 
or damages resulting . . . [from] a natural person having the authority to enter the Insured’s 
Computer System . . . [and because] Aqua Star’s losses resulted from employees authorized to 
enter its computer system . . . sending four payments to a fraudster’s account.”). 

171. Id. at 118. 
172. Id.
173. Id.
174. Id.
175. Id. at 119.
176. Id.
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provision applied.177 Specifically, while Medidata conceded that no hacking 
occurred, the fraudsters nonetheless crafted a computer-based attack that 
manipulated Medidata’s emails systems (which the parties did not dispute 
constituted a “computer system” within the meaning of the policy.)178 Thus, 
the attack represented a fraudulent entry of data into Medidata’s computer 
system, since the spoofing code was introduced into the email systems.179 

Furthermore, the Second Circuit found a direct loss, which was equated 
to a “proximate cause” standard under New York courts, holding that the 
spoofing attack was the proximate cause of Medidata’s losses.180 While the 
Medidata employees themselves had to take action to effectuate the trans-
fer, the court did not see their actions as sufficient to sever the causal rela-
tionship between the spoofing attack and the losses incurred.181

B. Personal Injury and General Liability Policies
The Middle District of Florida recently found no coverage for third party 
breaches in St. Paul Fire & Marine Ins. Co. v. Rosen Millennium, Inc.182 In St. 
Paul, Rosen Hotels & Resorts, Inc. (“RHR”) detected malware installed on 
its payment network, potentially affecting customers’ credit cards for over 
a year and a half at one of its hotels.183 At the time of the breach, Rosen Mil-
lennium, Inc. (“Millennium”), provided data security services for RHR.184 
St. Paul Fire and Marine Insurance Company (“St. Paul”) had issued Mil-
lennium two consecutive commercial general liability insurance policies 
(the “CGL”), which were in effect during the relevant time periods.185 

Millennium submitted a Notice of Claims to St. Paul in response to an 
e-mail Millennium received from RHR; in that email, RHR indicated its 
belief that Millennium’s negligence caused the data breach and inquired as 
to whether Millennium had insurance to cover such a loss.186 

St. Paul sought declaratory judgment that, inter alia, St. Paul had no duty 
to defend Millennium against RHR, asserting that as a matter of contract 
interpretation RHR’s claim was not covered under a “personal injury” pro-
vision of Millennium’s CGL Policies.187 The CGL Policies defined “per-
sonal injury,” as an “injury, other than bodily injury or advertising injury, 

177. Id. 
178. Id. at 118. 
179. Id.
180. Id. at 119.
181. Id.
182. 337 F. Supp. 3d 1176, 1185 (M.D. Fla. 2018).
183. Id. at 1180.
184. Id. 
185. Id.
186. Id.
187. Id. at 1183.
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that’s caused by a personal injury offense.”188 A “personal injury offense” 
includes, “making known to any person or organization covered material 
that violates a person’s right of privacy.”189 As the term “making known” 
was not defined, the parties disputed whether the “making known” require-
ment had been met.190 Specifically, whether third-party data breaches (as 
opposed to breaches by the insured) could satisfy this requirement.191 

The court relied upon Innovak International, Inc. v. Hanover Insurance 
Company.192 In that case, the court found that the only plausible interpre-
tation of the insurance policy was that it required the insured (and not a 
third party) to be the publisher of the private information; noting that as 
a matter of South Carolina law, construing the policy to include the acts 
of third parties would have improperly expanded coverage beyond what 
the insurance carriers had knowingly agreed to and issued.193 Finding that 
Millennium’s CGL defined “personal injury” similar to the provisions of 
Innovak, the court in St. Paul found that third party breaches were not cov-
ered by Millenniums’s CGL.194  

Moreover, the court held that the CGL Policies required covered per-
sonal injuries to “result from the insured’s business activities.”195 The court 
narrowly held that RHR’s alleged injuries did not result from Millennium’s 
business activities but rather the actions of third parties. Therefore, the 
Court found that RHR’s personal injury claim was not covered under the 
CGL Policies.196

188. Id. at 1184.
189. Id. at 1184–85.
190. Id. at 1185.
191. Id.
192. 280 F. Supp. 3d 1340, 1347–48 (M.D. Fla. 2017)
193. St. Paul Fire & Marine Ins. Co., 337 F. Supp. 3d at 1185 (internal quotes and citations 

omitted). 
194. Id.
195. Id. (internal quotes and citations omitted).
196. Id.
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I. INTRODUCTION

This article surveys recent developments in employee benefits law from 
Fall 2018 through Fall 2019. In particular, this survey reviews six decisions 
issued by United States Circuit Courts of Appeals during this time frame. 
Last year, the Circuit Courts provided important analysis regarding vari-
ous topics, including the “actual knowledge” standard under § 413(2), the 
pleading standard of employer “stock drop” lawsuits, cross-plan offsetting 
of overpayments, fee investment litigation, and mandatory arbitration pro-
visions. This article surveys key cases from the last year on these topics. 
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II. SURVEY OF CASE LAW

A. Ninth Circuit
1. Actual Knowledge Standard
On November 28, 2018, in Sulyma v. Intel Corp. Investment Policy Committee, 
the United States Court of Appeals for the Ninth Circuit provided guid-
ance regarding ERISA’s “actual knowledge” standard for determining the 
limitations period under ERISA § 413(2), 29 U.S.C. § 1113(2).1

Plaintiff is a former employee and participant in Intel Corporation’s 
retirement plans. He filed this lawsuit challenging certain investments in 
the plans. Defendants moved to dismiss the lawsuit as untimely. Under 
ERISA § 413(2), 29 U.S.C. § 1113(2), lawsuits commenced “three years 
after the earliest date on which the plaintiff had actual knowledge” of the 
fiduciary breach at issue are time-barred. The United States District Court 
for Northern District of California converted the motion to dismiss into 
a motion for summary judgment, and then concluded that the lawsuit was 
untimely based on the three-year “actual knowledge” limitations period 
under ERISA § 413(2), 29 U.S.C. § 1113(2).

On appeal, the United States Court of Appeals for the Ninth Circuit 
reversed and remanded. The Ninth Circuit began by noting that “ERISA 
does not define ‘knowledge’ or ‘actual knowledge.’”2 However, “when 
Congress first enacted ERISA in 1974, section 1113 contained two kinds of 
knowledge requirement, actual knowledge and constructive knowledge.”3 
In 1987, the constructive knowledge requirement was repealed. After not-
ing this congressional history, the Ninth Circuit next reviewed its prior 
interpretations of ERISA §  413, 29 U.S.C. §  1113. Upon reviewing its 
prior caselaw, the Ninth Circuit determined that “‘actual knowledge of the 
breach’ does not mean that a plaintiff has knowledge that the underlying 
action violated ERISA,” but also “does not merely mean that a plaintiff 
has knowledge that the underlying action occurred.”4 “‘Actual knowledge’ 
must therefore mean something between bare knowledge of the underly-
ing transaction, which would trigger the limitations period before a plain-
tiff was aware he or she had reason to sue, and actual legal knowledge, 
which only a lawyer would normally possess.”5

The Ninth Circuit sought to provide guidance on “the question of 
what this extra ‘something’ must entail,” concluding that “the defendant 
must show that the plaintiff was actually aware of the nature of the alleged 

1. 909 F.3d 1069 (9th Cr. 2018).
2. 909 F.3d 1069, 1073 (9th Cir. 2018).
3. Id.
4. Id. at 1075.
5. Id.
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breach more than three years before the plaintiff’s action is filed.”6 How-
ever, “[t]he exact knowledge required will . . . vary depending on the plain-
tiff’s claim.”7 Toward that end, the Ninth Court noted that for a fiduciary 
breach claim, “the plaintiff must be aware that the defendant has acted and 
that those acts were imprudent.”8 But for a prohibited transaction claim, 
“knowledge of the transaction is all that is necessary.”9 The Ninth Cir-
cuit further emphasized that the three-year limitations period in ERISA 
§ 413(2), 29 U.S.C. § 1113(2) requires “actual knowledge, rather than con-
structive knowledge.”10 

The Ninth Circuit next applied this actual knowledge standard to the 
facts of the case. The Ninth Circuit agreed that the evidence demonstrated 
that plaintiff “had sufficient information available to him to know about 
the allegedly imprudent investments” more than three years before the 
lawsuit.11 However, because he filed a claim for breach of fiduciary duty, 
plaintiff “was required to have actual knowledge both that those invest-
ments occurred, and that they were imprudent.”12 Plaintiff had testified 
that he unaware of details regarding the investments and disclosure docu-
ments. The Ninth Circuit concluded that this testimony created a dispute 
of material fact that precluded summary judgment in favor of defendants. 
Accordingly, the Ninth Circuit reversed and remanded.

The Supreme Court granted defendants’ petition for a writ of certiorari. 
The issue before the Supreme Court is: 

Whether the three-year limitations period in Section 413(2) of the Employee 
Retirement Income Security Act, which runs from “the earliest date on which 
the plaintiff had actual knowledge of the breach or violation,” bars suit when 
all the relevant information was disclosed to the plaintiff by the defendants 
more than three years before the plaintiff filed the complaint, but the plaintiff 
chose not to read or could not recall having read the information.

On December 4, 2019, the Supreme Court heard oral argument in this 
case and a decision is forthcoming. 

2. Mandatory Arbitration
On August 20, 2019, in Dorman v. Charles Schwab Corp., the United States 
Court of Appeals for the Ninth Circuit addressed the question of whether 
ERISA claims can be subject to mandatory arbitration.13 In reaching its 

 6. Id.
 7. Id.
 8. Id.
 9. Id.
10. Id. at 1076.
11. Id. at 1077.
12. Id.
13. 923 F.3d 320 (3d Cir. 2019).
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conclusion that the arbitration agreement in the Schwab Retirement Sav-
ings and Investment Plan was enforceable, the court overruled existing 
Ninth Circuit precedent. 

In the decision, the panel first considered whether Amaro v. Continen-
tal Can Co.14—a 1984 decision—was still good law despite intervening 
Supreme Court case law.15 In Amaro, the Ninth Circuit held that exhaus-
tion of arbitration procedures for contractual grievances is not required 
prior to bringing a statutory claim under ERISA.16 The panel then consid-
ered the Ninth Circuit’s 2018 decision in Munro v. University of Southern 
California,17 which noted that there was “considerable force” to the Univer-
sity of Southern California’s position that Amaro, and the proposition that 
ERISA claims are inarbitrable as a matter of law, was “clearly irreconcil-
able” with intervening Supreme Court decisions.18 

Unlike the panel in Munro, the Ninth Circuit in Dorman squarely 
addressed whether Amaro remained good law. In ultimately determining 
that Amaro should be overturned, the panel looked to American Express 
Co. v. Italian Colors Restaurant,19 where the Supreme Court held that fed-
eral statutory claims are generally arbitrable and that arbitrators can com-
petently interpret and apply federal statutes. Considering intervening 
Supreme Court case law, including American Express Co., the three-judge 
panel determined that Amaro has been effectively overruled and is no lon-
ger binding precedent.20

After overturning Amaro, the Ninth Circuit wrote a separate, unpub-
lished decision holding that the district court erred by refusing to compel 
arbitration of the ERISA breach of fiduciary duty claims since they fall 
squarely within the ambit of the Plan.21 In overturning the district court, 
the panel reasoned that the arbitration clause was enforceable because “the 
Plan did consent in the Plan document to arbitrate all ERISA claims” and 
reasoning that “[w]hen an individual participant agrees to arbitrate, he does 
not give up any substantive rights that belong to other plan participants.”22 
The court reversed and remanded “with instructions for the district court 
to order arbitration of individual claims limited to seeking relief for the 
impaired value of the plan assets in the individual’s own account resulting 
from the alleged fiduciary breaches.”23

14. 724 F.2d 747 (9th Cir. 1984).
15. 934 F.3d 1107, 1109 (9th Cir. 2019).
16. Id. at 1111. 
17. 896 F.3d 1088, 1094 (9th Cir. 2018), cert. denied, 139 S. Ct. 1239 (2019).
18. Id. 
19. 570 U.S. 228 (2013).
20. Dorman, 934 F.3d at 1112.
21. Dorman v. Charles Schwab Corp., 780 F. App’x 510 (9th Cir. 2019).
22. Id. at 514.
23. Id.
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B. Second Circuit
On December 10, 2018, in Jander v. Retirement Plans Committee, the United 
States Court of Appeals for the Second Circuit reversed and remanded the 
dismissal of an employer “stock drop” lawsuit filed against fiduciaries of 
IBM’s employee stock option plan (“ESOP”).24 

Plaintiffs are participants in IBM’s retirement plan who invested in the 
ESOP. Plaintiffs alleged that the IBM defendants breached their fiduciary 
duties by failing to disclose that IBM’s stock was overvalued and by con-
tinuing to allow investments in IBM stock despite their alleged “knowledge 
of undisclosed troubles relating to IBM’s microelectronics business.”25 

The United States District Court for the Southern District of New York 
“found lacking the allegations concerning the three alternatives available 
to the Plan defendants, determining that each might have caused more 
harm than good” under the Supreme Court’s standard set forth in Fifth 
Third Bancorp v. Dudenhoeffer, 573 U.S. 409 (2014).26 Accordingly, the dis-
trict court dismissed the lawsuit.

On appeal, the United States Court of Appeals for the Second Circuit 
reversed and remanded. The Second Circuit began its analysis by summa-
rizing the Supreme Court’s Dudenhoeffer pleading standard for employer 
“stock drop” lawsuits. In Dudenhoeffer, the Supreme Court held that, to 
plead a duty of prudence claim against ESOP fiduciaries based on non-
public information, plaintiffs must “plausibly allege an alternative action 
that the defendant could have taken that would have been consistent with 
the securities laws and that a prudent fiduciary in the same circumstances 
would not have viewed as more likely to harm the fund than to help it.”27 As 
acknowledged by the Second Circuit, “courts have struggled with how to 
apply the Court’s decision.”28 In the present case, the parties offered com-
peting interpretations of Dudenhoeffer and the Supreme Court’s subsequent 
decision in Amgen Inc. v. Harris, 136 S. Ct. 758 (2016). Ultimately, the Sec-
ond Circuit held that it was unnecessary to resolve the parties’ competing 
interpretations “because we find that the plaintiffs have plausibly alleged 
an ERISA violation even under a more restrictive interpretation of recent 
Supreme Court rulings.”29

Plaintiffs proposed just one alternative action on appeal: that the IBM 
fiduciaries should have made an “early corrective disclosure of the micro-
electronics division’s impairment, conducted alongside the regular SEC 

24. 910 F.3d 620 (2d Cir. 2018)
25. Id. at 623.
26. Id. at 624. 
27. Id. at 626. 
28. Id. at 627.
29. Id. at 622.
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reporting process.”30 The Second Circuit held that several allegations in 
the complaint “plausibly establish that a prudent fiduciary in the Plan 
defendants’ position could not have concluded that corrective disclosure 
would do more harm than good.”31 

To start, plaintiffs alleged that defendants “knew that IBM stock was 
artificially inflated through accounting violations” and that “disclosures 
could have been included within IBM’s quarterly SEC filings and disclosed 
to the ESOP’s beneficiaries at the same time in the Plan defendants’ fidu-
ciary capacity.”32 Plaintiffs also alleged that the failure to disclose caused 
“reputational damage” that increased with time.33 Finally, plaintiffs alleged 
that “disclosure of the truth regarding IBM’s microelectronics business was 
inevitable, because IBM was likely to sell the business and would be unable 
to hide its overvaluation from the public at that point.”34 In finding the 
foregoing allegations sufficient to state a plausible claim, the Second Cir-
cuit also noted that “early disclosure would be no more harmful than the 
inevitable stock drop that would occur following a later disclosure.”35

The Supreme Court granted the IBM defendants’ petition for a writ of 
certiorari. The issue before the Supreme Court is: 

Whether Fifth Third Bancorp v. Dudenhoeffer’s “more harm than good” plead-
ing standard can be satisfied by generalized allegations that the harm of an 
inevitable disclosure of an alleged fraud generally increases over time.36

On November 6, 2019, the Supreme Court heard oral argument in this 
case and a decision is forthcoming. 

C. Eighth Circuit
On January 15, 2019, in Peterson v. UnitedHealth Group, Inc., the United 
States Court of Appeals for the Eighth Circuit affirmed partial summary 
judgment in favor of plaintiff out-of-network medical providers on the 
basis that the relevant plan documents did not authorize the plan adminis-
trator defendants to engage in cross-plan offsetting.37

In this case, out-of-network medical providers sued various United-
Health defendants for intentionally failing to pay for certain services 
provided to beneficiaries of UnitedHealth plans in order to offset overpay-
ments to the same medical providers from other UnitedHealth plans (i.e., 
“cross-plan offsetting”). The United States District Court for the District 

30. Id.at 628.
31. Id.
32. Id. at 628–29.
33. Id. at 629.
34. Id. at 630.
35. Id. at 631.
36. See Retirement Plans Committee of IBM v. Jander, 139 S. Ct. 2667 (2019).
37. 913 F.3d 769 (8th Cir. 2019).
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of Minnesota entered partial summary judgment in favor of plaintiffs on 
the issue of liability. On appeal, the United States Court of Appeals for the 
Eighth Circuit affirmed.

At issue in this interlocutory appeal was whether the plan documents 
allowed the UnitedHealth defendants to engage in cross-plan offsetting 
to recover overpayments. To start, the Eighth Circuit noted that the plan 
documents granted UnitedHealth broad authority to interpret and imple-
ment the plan’s terms. Consequently, the “ultimate question” was whether 
UnitedHealth’s interpretation of the plan to allow cross-plan offsetting was 
“reasonable.”38

In finding that UnitedHealth’s interpretation of the plan was not reason-
able, the Eighth Circuit noted two key points. First, the plan documents 
did not specifically authorize the cross-plan offsetting at issue. Instead, 
UnitedHealth sought to rely on “plan language granting it broad authority 
to administer the plan” in recouping the overpayments. The Eighth Cir-
cuit held that such an interpretation would “be akin to adopting a rule that 
anything not forbidden by the plan is permissible” and “undermine plan 
participants’ and beneficiaries’ ability to rely on plan documents to know 
what authority administrators do and do not have.”39

Second, the Eighth Circuit note that “the practice of cross-plan offset-
ting is in some tension with the requirements of ERISA.”40 The Eighth 
Circuit declined to decide whether cross-plan offsetting actually violates 
ERISA, but found that “at the very least it approaches the line of what 
is permissible.”41 Specifically, the Eighth Circuit found “[c]ross-plan off-
setting is in tension with [ERISA’s] fiduciary dut[ies] because it arguably 
amounts to failing to pay a benefit owed to a beneficiary under one plan 
in order to recover money for the benefit of another plan.”42 Cross-plan 
offsetting may also constitute a transfer of money in violation of ERISA’s 
“exclusive purpose” requirement.43 Accordingly, the Eight Circuit held 
that, “[i]f such a practice was authorized by the plan documents, we would 
expect much clearer language to that effect.”44 

Given the above, the Eighth Circuit concluded that the UnitedHealth 
defendants’ interpretation of the plan documents to authorize cross-plan 
offsetting was not reasonable. Accordingly, the Eighth Circuit affirmed the 
district court’s grant of partial summary judgment to the plaintiffs.

38. Id. at 776.
39. Id.
40. Id.
41. Id.
42. Id. at 776–77.
43. Id. at 777.
44. Id. at 776.
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UnitedHealth defendants sought Supreme Court review of the Eighth 
Circuit’s decision. However, on October 21, 2019, the parties stipulated to 
the dismissal of the pending petition for a writ of certiorari to the Supreme 
Court. 

D. Tenth Circuit
On April 22, 2019, the United States Court of Appeals for the Tenth Cir-
cuit, in Teets v. Great-West Life & Annuity Insurance Co.,45 affirmed the dis-
trict court’s grant of summary judgment which held that (1) Great-West 
was not an ERISA fiduciary and the claimant did not produce sufficient 
evidence to impose liability on the company as a non-fiduciary party in 
interest; (2) Great-West was not an ERISA fiduciary when it set the cred-
ited rate for the fund because plans could readily withdraw from the fund 
and as the company lacked control over a particular rate, it did not have 
control over setting its compensation; and (3) the claimant failed to show 
that the company was liable as a party interest because he did not show that 
the relief he sought was equitable.46

In this certified class action, the plaintiff alleged that Great-West, which 
manages an investment fund offered to employers as an investment option 
for their employees’ retirement savings plan, breached a fiduciary duty to 
participants in the fund; or in the alternative, that Great-West was a non-
fiduciary party in interest that benefitted from prohibited transactions with 
the plan’s assets.47 Specifically, the plaintiff accused Great-West of putting 
away millions of dollars over six years at participants’ expense by setting an 
unfair rate for distributing the funds profits.48

The Tenth Circuit affirmed the district court’s grant of summary judg-
ment to Great-West on the basis that it was not a fiduciary and that 
the plaintiff had not demonstrated that Great-West was liable as a non-
fiduciary. Specifically, the court concluded that “[b]ecause Mr. Teets has 
not provided evidence that contractual restrictions on withdrawal from the 
[Key Guaranteed Portfolio Fund (“KGPF”)] actually constrained plans or 
participants, Great-West does not act as an ERISA fiduciary when it sets 
the KGPF’s Credited Rate each quarter. As a result, it also lacks sufficient 
authority or control over its compensation to render it a fiduciary.”49 In 
short, the panel determined that money managers do not act as ERISA 
fiduciaries when they make decisions about reimbursement rates. The 
Supreme Court declined to grant the petition for a writ of certiorari filed 
in this case. 

45. No. 18-1019, 2019 U.S. App. LEXIS 25671 (10th Cir. Apr. 22, 2019).
46. Id. at *1.
47. Id. at *33–34. 
48. Id. at *10–11. 
49. Id. at *59. 
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E. Third Circuit
On May 2, 2019, in Sweda v. University of Pennsylvania, the United States 
Court of Appeals for the Third Circuit overturned a district court’s dis-
missal of a purported class action involving the University of Pennsylva-
nia’s retirement plan.50 Plaintiffs are participants in the University’s defined 
contribution plan and alleged that the plan fiduciaries breached their fidu-
ciary duties by failing to properly manage the plan’s investments.51 The 
plaintiffs brought claims for breach of the duties of prudence and loyalty, 
claims based on alleged prohibited transactions under ERISA, and another 
claim alleging failure to monitor appointed fiduciaries.52 The United States 
District Court for the Eastern District of Pennsylvania dismissed all claims 
for failing to state a claim for relief under the pleading standard set forth in 
Bell Atlantic Corp. v. Twombly53 and the Third’s Circuit’s decision in Renfro 
v. Unisys Corp.54 

On appeal, the Third Circuit affirmed the dismissal of the prohibited 
transaction claims, as it determined that an allegation that a fiduciary 
engaged in a prohibited transaction requires self-dealing or specific intent 
to benefit said fiduciary, rather than mere unreasonableness or reckless-
ness, as was alleged here.55 In doing so, the Third Circuit acknowledged 
a clear split with the Seventh Circuit, which previously held that ERISA 
Section 406(a) creates a per se rule against such transactions.56

Unlike the prohibited transaction claims, the Third Circuit reversed 
the district court’s dismissal of the claims based on breach of the duties 
of prudence and loyalty. Following the Eighth Circuit, the panel found 
that Twombly’s antitrust pleading rule should not apply to fiduciary breach 
claims under ERISA.57 The panel explained that requiring the plaintiffs 
to “rule out every possible” legal justification for the conduct in question 
was not consistent with the intent of ERISA to protect plan participants.58 
Applying this principle to the plaintiff’s two fiduciary breach claims, the 
court concluded that the allegations stated a sufficient claim for relief.59 

The panel was not unanimous. In her dissent, Senior Judge Roth noted 
that she would have dismissed all claims, noting the “unenviable position” 
fiduciaries of large plans face when sued, that any recovery by plan partici-
pants would not be meaningful, and that this decision is not distinguishable 

50. 923 F.3d 320 (3d Cir. 2019).
51. Id. at 324. 
52. Id. at 325. 
53. 550 U.S. 544 (2007).
54. 671 F.3d 314 (2001).
55. 923 F.3d at 338.
56. Id. at 340. 
57. Id. at 326. 
58. Id. 
59. Id. at 350. 
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from Renfro.60 Sweda is one of numerous cases filed against similar univer-
sity 403(b) plans, many of which continue to work their way through the 
courts. 

III. CONCLUSION

As evidenced by the above cases, the Circuit Courts issued a variety of 
important decisions across a range of ERISA topics in the last year. There 
were not any ERISA decisions from the Supreme Court during its 2018-
2019 term. However, as detailed above, the Supreme Court has granted 
certiorari in Sulyma v. Intel Corp. Investment Policy Committee and Jander v. 
Retirement Plans Committee of IBM. In addition, the Supreme Court granted 
certiorari in Thole v. U.S. Bank, National Association. In Thole, the United 
States Court of Appeals for the Eighth Circuit held that plan participants 
in an overfunded pension plan did not have statutory standing to sue for 
breach of fiduciary duty or for a prohibited transaction under ERISA.61 
The Supreme Court granted certiorari on the following issues in Thole: 

(1) Whether an ERISA plan participant or beneficiary may seek injunctive 
relief against fiduciary misconduct under 29 U.S.C. § 1132(a)(3) without dem-
onstrating individual financial loss or the imminent risk thereof; (2) whether 
an ERISA plan participant or beneficiary may seek restoration of plan losses 
caused by fiduciary breach under 29 U.S.C. § 1132(a)(2) without demonstrat-
ing individual financial loss or the imminent risk thereof; and (3) whether 
petitioners have demonstrated Article III standing.62

Given the important issues at stake, the forthcoming Supreme Court’s 
opinions in these cases are likely to shape the landscape of ERISA litiga-
tion for many years to come.

60. Id. at 340 (Roth, J., dissenting). 
61. 873 F.3d 617 (8th Cir. 2017).
62. See Thole v. U.S. Bank, N.A., 139 S. Ct. 2771 (June 28, 2019) (granting cert.).
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Many developments in labor and employment law happened this year, 
including yet another significant U.S. Supreme Court decision regarding 
arbitration agreements and continued momentum nationwide for enforce-
ment of such agreements when the parties knowingly entered into same. 
Increasingly relevant throughout the United States, actions regarding 
state medical marijuana and accommodation laws are being litigated in 
federal courts with somewhat surprising results. Although medical mari-
juana remains illegal under federal law, some federal courts are enforcing 
state laws requiring employers to accommodate employees who consume 
medical marijuana. In California, recent and drastic changes as to how 
independent contractors are classified will impact regional and nationwide 
employers, as well as employees and employers within the state. In a sig-
nificant development from the U.S. Department of Labor, it issued its final 
overtime rule which will impact many employers and employees through-
out the United States. Lastly, the U.S. Supreme Court took on the catchall 
exception of the Equal Pay Act in Yovino v. Rizo only to decline to reach a 
decision on the merits due to the death of the Ninth Circuit’s en banc deci-
sion author and remand the case accordingly. While this chapter of the 
survey focuses only on a small portion of the developments in labor and 
employment law over the past year, practitioners should remain apprised 
of such changes to applicable law in their particular geographic region, as 
well as new federal developments, as this area of law continues to evolve.

I. THE EXPANDING SCOPE OF ARBITRATION 
AGREEMENT ENFORCEABILITY

Over the past decade, courts around the country, up to and including the 
U.S. Supreme Court, have been exceptionally busy upholding new laws 
and clarifying policies relating to the enforceability of arbitration agree-
ments. This past year was no exception. While many of the cases ruled 
upon in the last year would be considered a “win” for businesses, compa-
nies, and employers whose contracts with consumers and employees con-
tain arbitration agreements, courts have made significant efforts to convey 
what is needed to enforce such agreements, namely, clear and conspicuous 
language and consent on behalf of both parties. A survey of recent case law 
follows.

In Lamps Plus, Inc. v. Varela, one of the most significant cases regarding 
arbitration agreements this past year, the U.S. Supreme Court effectively 
pronounced the end of class arbitration proceedings, signaling that indi-
vidualized arbitrations are preferred absent express authorization for class-
wide arbitration.1 Although a literal reading of the Lamps Plus decision may 

1. 139 S. Ct. 1407, 1418–19 (2019). 
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reasonably lead to the conclusion that only class arbitrations were affected 
by the ruling, the overwhelming trend over the past two years indicates 
both the U.S. Supreme Court’s and various state and federal district courts’ 
clear intention to enforce arbitration agreements that have been unques-
tionably consensually entered into by the parties.2 

In Lamps Plus, a Lamps Plus employee filed a putative class action law-
suit against the company for alleged statutory and common law violations 
following a data breach.3 The company moved to compel individual arbi-
tration based on the employee’s arbitration agreement.4 The District of 
California granted the motion, but allowed the employee to proceed with 
a class action in arbitration.5 The company appealed to the Ninth Circuit.6 
Based on a California contract-law principle stating that any ambiguity in 
a contract may be construed against the drafter, the Ninth Circuit affirmed 
the class action arbitration decision because the agreement did not contain 
an explicit waiver prohibiting arbitration of class or collective claims.7 The 
U.S. Supreme Court reversed the Ninth Circuit’s decision, holding that 
an ambiguous agreement cannot provide the necessary “contractual basis” 
for compelling class arbitration.8 In so holding, Chief Justice Roberts, who 
authored the opinion, noted that “[c]lass arbitration is not only markedly 
different from the traditional individualized arbitration contemplated by 
the FAA, it also undermines the most important benefits of that familiar 
form of arbitration.”9 The Court emphasized that silence or ambiguity is 
not enough, and that the FAA “requires more . . . .”10 Thus, the holdings 
of the District Court and Ninth Circuit were flatly inconsistent with the 
“foundational FAA principle that arbitration is a matter of consent.”11 

The importance of an arbitration agreement being clear and conspicuous, 
without any ambiguity, cannot be understated. Courts have demonstrated 
an unwillingness to enforce arbitration agreements where employees or 
consumers have not been given adequate notice that they have entered 
into an agreement containing an arbitration provision. For example, in 
Kernahan v. Home Warranty Administrator of Florida, Inc., the New Jer-
sey Supreme Court refused to compel arbitration because the provision 
was flawed in that it was mislabeled in the contract and written in size 

 2. See id. at 1415 (“The first principle that underscores all of our arbitration decisions is 
that arbitration is strictly a matter of consent.”) (quotation omitted).

 3. See id. at 1413.
 4. See id. 
 5. See id.
 6. See id. 
 7. See id. 
 8. Id. at 1415.
 9. Id. (quotation and citation omitted). 
10. Id. 
11. Id. at 1418 (quotation omitted).
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6.5 font.12 There, the plaintiff was a consumer who entered into an agree-
ment for repair of certain home appliances in exchange for $1,050.00.13 
After becoming dissatisfied with the defendant’s services, the plaintiff can-
celed the contract and filed suit for alleged violations of consumer protec-
tion statutes.14 The arbitration agreement contained in the parties’ services 
contract was effectively tucked inside a mediation provision, as consumers 
were bound to “mediate in good faith” in the event of a dispute, but were 
in turn also bound to arbitrate any remaining dispute that was not resolved 
in mediation.15 

Emphasizing the importance of both parties actually agreeing to arbi-
trate, the New Jersey Supreme Court analyzed the intent of the parties in 
the context of the contract.16 It determined that the meaning of the arbi-
tration provision was “not apparent from the manner in which it relayed 
information to the consumer who signed the contract.”17 Notably, the 
Court further explained that “[a]lthough we are not expecting a specific 
recitation of words to effect a meeting of the minds to create an agreement 
to arbitrate, the construct and wording of the instant provision are too con-
fusing and misleading to meet simple plain wording standards demanded 
by the public policy of this state for consumer contracts.”18 

In January 2019, the Second Circuit issued a ruling similar to Kernahan 
when it held in Starke v. SquareTrade, Inc. that an arbitration agreement 
between a consumer and electronics protection plan service was unenforce-
able because the contract did not contain a “clear and conspicuous notice 
that the transaction would subject [the plaintiff] to binding arbitration.”19 
In Starke, the plaintiff and the defendant disagreed as to whether the elec-
tronics protection plan purchased by the plaintiff covered his CD player.20 
The defendant moved to compel arbitration, but the District Court refused 
to grant the motion and the Second Circuit affirmed that decision.21 The 
Second Circuit focused its analysis on the fact that the webpage where the 
defendant had sold its protection plan did not adequately direct consum-
ers’ attention to the “Terms & Conditions” page, where the arbitration 
clause was located, and that there were so many distractions and extrane-
ous information on the webpage that the arbitration clause could not have 

12. 199 A.3d 766, 781 (N.J. 2019).
13. See id. at 771.
14. See id.
15. Id. at 771–72.
16. See id. at 774. 
17. Id. at 778.
18. Id.
19. 913 F.3d 279, 296 (2d Cir. 2019).
20. See id. at 286.
21. See id. at 287, 297.
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been deemed to be assented to by the plaintiff.22 Ultimately, the Second 
Circuit concluded that because the plaintiff had not expressed any assent to 
arbitrate, the arbitration agreement could not be enforced.23 

In contrast to Starke and Kernahan, the Ninth Circuit recently reached 
the opposite conclusion after analyzing an arbitration agreement con-
tained in a former employee’s retirement savings and investment plan.24 
In Dorman, plaintiff filed a putative class action alleging that the defendant 
violated ERISA and breached its fiduciary duties with respect to invest-
ment funds in the company’s contribution 401(k) retirement plan.25 The 
plan contained an arbitration clause providing that “[a]ny claim, dispute or 
breach arising out of or in any way related to the plan shall be settled by 
binding arbitration . . . .”26 The Northern District of California concluded 
that the plaintiff was not bound to this provision.27 Defendant appealed.28

On appeal, the Ninth Circuit issued two separate opinions. First, the 
Ninth Circuit concluded more generally that ERISA claims are arbitra-
ble, overruling long-standing case law on the basis that intervening U.S. 
Supreme Court precedent upholding and expanding the enforceability 
and permissible scope of arbitration agreement applications was control-
ling and irreconcilable with older jurisprudence.29 Subsequently, the Ninth 
Circuit concluded in the companion matter that plaintiff’s plan’s arbitra-
tion provision was valid and enforceable because (1) plaintiff was a par-
ticipant of the plan at the time the arbitration provision went into effect, 
and (2) the agreement to arbitrate belonged to the plan, not the plaintiff.30 
Moreover, the Court relied on the premise that a plan participant agrees to 
be bound by a provision in the plan document when he participates in the 
plan while the provision is in effect.31 

The Ninth Circuit also reasoned that although Section 502(a)(2) of 
ERISA “claims seek relief on behalf of a plan . . . such claims are inherently 
individualized when brought in the context of a defined contribution like 

22. See id. at 292–93.
23. See id. at 297.
24. Dorman v. Charles Schwab Corp., 934 F.3d 1107 (9th Cir. 2019). 
25. See id. at 1109.
26. Id.
27. See id. at 1110–11.
28. See id. at 1111.
29. See id. at 1111–13 (overruling Amaro v. Continental Can Co., 724 F.2d 747 (9th Cir. 

1984)); see also Am. Express Co. v. Italian Colors Rest., 570 U.S. 228, 238–39 (2013) (citing 
the FAA and holding that “[t]his text reflects the overarching principle that arbitration is a 
matter of contract, . . . [a]nd consistent with that text, courts must rigorously enforce arbitra-
tion agreements according to their terms, . . . including terms that specify with whom the 
parties choose to arbitrate their disputes . . . and the rules under which that arbitration will be 
conducted . . . .”) (citations, quotations, and brackets omitted).

30. Dorman v. Charles Schwab Corp.,780 F. App’x 510, 514 (9th Cir. 2019). 
31. See id. at 512–13; see also Chappel v. Lab. Corp. of Am., 232 F.3d 719, 723–24 (9th Cir. 

2000).
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that at issue.”32 Notably, the Ninth Circuit also observed that “[o]nce it is 
established that a dispute falls within the scope of an arbitration agree-
ment, a court must order arbitration unless the agreement is unenforceable 
upon such grounds as exist at law or in equity for the revocation of any 
contract.”33 Such grounds include generally applicable contract defenses, 
such as fraud, duress, or unconscionability.34 Accordingly, the agreement 
was enforceable.35 

While the courts in 2019 have indicated a push toward enforcing arbi-
tration agreements, they do not disregard the perceived disadvantages of 
arbitration agreements when it comes to employees and consumers. Courts 
have made clear that businesses and employers must ensure that both par-
ties have knowingly and voluntarily entered into the arbitration agreement 
for it to be enforceable. Companies and employers should recognize that 
other parties still have room to argue against an arbitration agreement’s 
enforceability and, therefore, should take steps to give their agreements the 
best chance of withstanding such a challenge.

II. FEDERAL ENFORCEMENT OF MEDICAL MARIJUANA 
ACCOMMODATION LAWS: ANOTHER U.S. DISTRICT 

COURT UPHOLDS STATE ACCOMMODATION 
PROTECTIONS FOR MEDICAL MARIJUANA USERS

Medical marijuana is now legal in thirty-three states and recreational mari-
juana is legal in eleven states and the District of Columbia. While it appears 
inevitable that medical marijuana will soon be legal in every state, the legal-
ization of medical marijuana through the autonomy of the states and not 
through federal legislation has created an unsettling lack of consistency 
amongst state medical marijuana laws and state regulatory frameworks. 
Within this lack of consistency, there is no exception for employment-
related matters arising from the use of medical marijuana. Accordingly, 
whether state medical marijuana and/or accommodation statutes require 
that an employer accommodate off-site medical marijuana use and/or pro-
hibit discrimination based upon such use varies from state to state.

In states where medical marijuana and/or accommodation laws are silent 
as to whether an employer has a duty to accommodate off-site medical 
marijuana use, and even in states where such laws expressly do not create 
a cause of action, some state courts have used preemption by the federal 
Controlled Substances Act (CSA) to find that such state statutes were not 
intended to require that an employer accommodate an activity which is 

32. Id. at 514.
33. Id. at 513.
34. See id.
35. See id. at 514.
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illegal under federal law. For instance, in Emerald Steel v. Bureau of Labor, 
one of the first decisions of its kind, the Oregon Supreme Court examined 
the CSA and the federal Americans with Disabilities Act (ADA) as part of 
the court’s analysis of whether an employer had a duty to accommodate 
medical marijuana use under Oregon’s Medical Marijuana Act and/or Ore-
gon’s state counterpart to the ADA.36 Not surprisingly, the court found that 
the illegality of medical marijuana under the CSA and the ADA’s express 
lack of protection for illicit drug users preempted state law legalizing med-
ical marijuana and, therefore, Oregon employers did not have a duty to 
accommodate or engage in the interactive process with an employee who 
consumed medical marijuana within or outside of the workplace, regard-
less of whether the use was legal at the state level.37

Based on utilization of the CSA preemption argument by the Oregon 
Supreme Court in Emerald Steel, as well as the use of such argument by 
jurists in other state court decisions finding no duty to accommodate medi-
cal marijuana use, some employment defense practitioners believed that 
federal courts examining medical marijuana-related employment claims 
would, as a matter of course, find any state law requiring an employer to 
accommodate medical marijuana use preempted by the CSA’s Schedule I 
designation of marijuana. The District of Connecticut, however, surprised 
many litigators when it became one of the first United States District 
Courts to take on the issue in Noffsinger v. SSC Niantic Operating Co. LLC.38 
In Noffsinger, the court found that the CSA did not conflict with Connecti-
cut’s Palliative Use of Marijuana Act (PUMA) which prohibits employers 
from discriminating against persons authorized to use medical marijuana.39 
Specifically, the court held that the CSA does not create a positive conflict 
with PUMA because, unlike PUMA, the CSA “does not make it illegal 
to employ a marijuana user . . . [n]or does it purport to regulate employ-
ment practices in any manner.”40 Further, the Noffsinger decision proved 
that some federal courts were willing and ready to uphold autonomous 
state legislation regarding medical marijuana and disregard the fact that 
marijuana remained illegal under the CSA.41

Some management defense practitioners believed that Noffsinger was a 
one-off decision and that CSA preemption would prevail in preventing 
other federal courts from upholding state medical marijuana and accom-
modation laws. A recent decision in the U.S. District Court for the District 
of Arizona has indicated that Noffsinger may not be an anomaly and that 

36. 230 P.3d 518, 519–36 (Or. 2010).
37. See id. at 536.
38. 273 F. Supp. 3d 326 (D. Conn. 2017).
39. See id. at 330–43.
40. Id. at 334.
41. See id. at 330–43.
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some federal courts are willing to uphold the autonomy of state legalized 
medical marijuana and accommodation laws.

Specifically, in Whitmire v. Wal-Mart Stores Inc., Wal-Mart terminated 
the plaintiff after she failed a post-accident drug test by testing positive 
for marijuana metabolites.42 The plaintiff brought several state law claims 
against Wal-Mart for its adverse employment action, including a claim for 
discrimination under the Arizona Medical Marijuana Act (AMMA).43 The 
AMMA expressly prohibits an employer from discriminating against an 
employee who possesses a medical marijuana registry card issued by the 
Arizona Department of Health Services and who tests positive for mari-
juana metabolites unless the employee consumed medical marijuana on-
site or was impaired by same while at the workplace.44 In its motion for 
summary judgment, Wal-Mart argued that the AMMA created neither 
an express nor implied private cause of action.45 In support of its argu-
ment, Wal-Mart cited several cases where state medical marijuana statutes 
were found not to create a cause of action against an employer, including 
several state supreme court decisions from Washington, California, and 
Montana.46 Unmoved by Wal-Mart’s argument, the District Court found 
Wal-Mart’s cited authority dissimilar to the case before it and, therefore, 
unpersuasive.47 To the contrary, the District Court considered Noffsinger 
“highly persuasive” and, along with a recent state trial court decision from 
Delaware, relied on Noffsinger in finding that the AMMA did indeed create 
a private cause of action against an employer thereby denying that portion 
of the defendant’s motion for summary judgment.48 Notably, the District 
Court did not discuss the CSA, much less CSA preemption, in its analysis 
of that claim.

Ironically, the District Court did reference the CSA in discussing the 
unrelated issue of whether the plaintiff was considered disabled under the 
Arizona Civil Rights Act (ACRA).49 In fact, the decision expressly cites 
the CSA and states: “Rather, marijuana is still classified as a Schedule 1 
controlled substance under the Controlled Substances Act, meaning it 
has a high potential for abuse, and has no currently accepted medical use 
in treatment in the United States.”50 In analyzing the plaintiff’s AMMA 
claim by relying on Noffsinger without a discussion of CSA preemption 
and then referencing the CSA while analyzing Plaintiff’s ACRA claim, 

42. 359 F. Supp. 3d 761, 770–71 (D. Ariz. 2019).
43. See id. at 771.
44. Ariz. Rev. Stat. Ann. § 36-2813(B) (2019).
45. See Whitmire, 359 F. Supp. 3d at 775.
46. See id. at 778.
47. See id. at 778–79.
48. See id. at 781.
49. See id. at 795.
50. Id. (internal citation omitted).
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the District Court avoided a discussion of whether the CSA preempts the 
AMMA while, in the same decision, partially relying on a CSA provision 
which expressly states that Schedule I substances have no medical use in 
the United States. Regardless, Whitmire provides yet another example of 
a District Court willing to apply a state law that protects an employee’s 
ongoing violation of federal law.

In light of decisions in Noffsinger and Whitmire, it appears as though 
federal trial courts will apply state medical marijuana and/or accommoda-
tion laws as they believe a state court would and without regard to medi-
cal marijuana’s status under the CSA and other federal laws. While some 
may consider such decisions as judicial activism, there have been several 
recent attempts to remove state legalized marijuana from the CSA and 
even President Trump has indicated support for such a bill.51 Practitioners 
who represent employers should not only remain apprised of the constant 
evolution of state medical marijuana and accommodation laws, but also 
vigilant as to how federal courts may interpret such laws based upon a par-
ticular state’s statutory language and relevant case law.

III. IT’S NOT AS EASY AS A-B-C: AB 5 AND ITS POTENTIAL 
IMPACT ON EMPLOYMENT LITIGATION IN CALIFORNIA

California’s Assembly Bill (AB) 5, signed into law on September 18, 2019, 
imposes the “ABC” test on California businesses and workers, dramatically 
altering the legal standards applied in evaluating whether a worker in Cali-
fornia is an employee or an independent contractor.52 On January 1, 2020, 
approximately two million independent contractors in California may be 
considered employees under this change in state law. The state’s workplace 
laws and regulations, along with local city laws and rules, will then apply 
to these newly classified workers and give rise to potential back-pay claims 
for misclassification. Employers will face very difficult choices in this brave 
new world, many of which are not appealing.

The question of whether a worker is an employee or a contractor is of 
substantial importance not just to the novel business models of our modern, 
digital economy, but also to more traditional businesses and their workers: 
warehouses, dance studios, interpreter services, real estate appraisers, free-
lance copywriters, and so forth. Further, the question obviously impacts 
those currently classified as contractors as well—individuals who value the 
freedom and entrepreneurial spirit that contracting brings, as well as more 

51. Donald Trump, President Trump Delivers a Statement upon Departure, YouTube, at 11:18 
to 11:30 (posted June 8, 2018), https://www.youtube.com/watch?v=zvw75UJyZhA&feature=
youtu.be.

52. A.B. 5, 2019 Leg. (Cal. 2019) (enacted Sept. 18, 2019).



Tort Trial & Insurance Practice Law Journal, Spring 2020 (55:2)260

mundane aspects of the status, such as the ability to claim business expenses 
on their tax returns.

Below is a summary of the evolution of the ABC test in California, an 
overview of the major provisions of AB 5, a critique of the new law, and a 
discussion on the potential impact on litigation in California. 

A. Dynamex v. Superior Court
AB 5 is the legislature’s reaction to the California Supreme Court’s April 30, 
2018 opinion in Dynamex v. Superior Court.53 At that time, California courts 
and state agencies had long applied the common-law test adopted by the 
Supreme Court in 1989 in S. G. Borello & Sons, Inc. v. Department of Industrial 
Relations54 to determine whether an individual could be classified as an inde-
pendent contractor, rather than an employee. Throughout the intervening 
twenty-nine (29) years, California’s courts, state agencies, and businesses 
relied on the “Borello test” as the applicable standard to determine whether 
a worker was a contractor or an employee. Dynamex abruptly imposed an 
entirely new standard, the “ABC test,” for purposes of the California wage 
orders. The California wage orders are a series of seventeen (17) sets of 
regulations published by the California Industrial Welfare Commission. 
Each wage order governs wages, hours, and working conditions in a specific 
industry or occupation, ranging from the Manufacturing Industry (Wage 
Order 1-2001) to “Miscellaneous Employees” (Wage Order 17-2001).

Dynamex did not, however, completely eliminate all use of the Borello 
test.  The California Supreme Court expressly limited Dynamex to applica-
tion of the wage orders. That limitation left the Borello test in place for all 
other purposes, including the Labor Code, the Unemployment Insurance 
Code, and Workers’ Compensation.

Despite its stated intention to bring more certainty and clarity to worker 
classification, Dynamex failed to address the critical issue of retroactive ver-
sus prospective application of the new test.  Indeed, the court declined to 
clarify this issue.

Reaction from the business community was swift—the court seemed to 
be doing the job of legislating—creating new law. The legislature, in turn, 
responded.

B. Assembly Bill 5
Assembly member Lorena Gonzalez (D-San Diego) first introduced AB 5 
on December 3, 2018. Legislators subsequently amended AB 5 six times. 
The final text of the bill is lengthy and complex. Conceptually, it is com-
posed of four basic parts: (1) adopting the ABC test; (2) specifying exceptions 

53. 416 P.3d 1 (Cal. 2018).
54. 769 P.2d 399 (Cal. 1989).



Recent Developments in Employment and Labor Law 261

that invoke the Borello test; (3) delineating retroactive versus prospective 
liability; and (4) authorizing the Attorney General and other specified pub-
lic officials to prosecute actions for injunctive relief to prevent continued 
misclassification.55

C. The ABC Test
AB 5 adopts the ABC test, using the exact language of Dynamex. Specifically, 
any person providing labor or services for remuneration shall be consid-
ered an employee, rather than an independent contractor, unless the “hiring 
entity” demonstrates that all of the following conditions are satisfied:

(A) The person is free from the control and direction of the hiring entity in 
connection with the performance of the work, both under the contract for the 
performance of the work and in fact. 

(B) The person performs work that is outside the usual course of the hiring 
entity’s business.

(C) The person is customarily engaged in an independently established 
trade, occupation, or business of the same nature as that involved in the work 
performed.56

As in Dynamex, AB 5 imposes this test for purposes of the California 
wage orders. The bill also applies the ABC test to the California Labor 
Code and Unemployment Insurance Code. The Borello test, however, will 
remain the applicable standard for occupations and relationships that fall 
within AB 5’s various exceptions. 

D. Exceptions
The bulk of AB 5 attempts to define “exceptions” for particular occupa-
tions and relationships. These exceptions fall into seven categories. If an 
exception applies, the bill then specifies what standard, other than the ABC 
test, will govern. For the vast majority of the exceptions, the bill provides 
“the determination of employee or independent contractor status . . . shall 
be governed by Borello.”57 Therefore, it is not enough that a particular 
situation falls within one of AB 5’s exceptions. The situation must still 
satisfy the applicable test, which will usually be the Borello test.

The seven categories of exceptions generally include: 

• Specific occupations, such as insurance agents, physicians, dentists, 
lawyers, architects, engineers, private investigators, accountants, and 
more;

55. See A.B. 5, 2019.
56. See id.
57. Id.
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• Contracts for professional services, such as marketing, administrator 
of human resources, travel agent services, graphic design, and others;

• Real estate licensees and repossession agencies; 
• So called “business-to-business” contracting relationships between a 

contracting business and a business service provider. The title of this 
exception, however, is somewhat misleading—this exception is sub-
ject to twelve (12) criteria and may ultimately prove to be unworkable 
in many situations;

• Relationships between a contractor and an individual performing 
work pursuant to a subcontract in the construction industry;

• Relationships between a referral agency and a service provider that 
uses the referral agency to connect with clients, for services such as 
graphic design, photography, tutoring, event planning, and others; 
and

• “Motor club” services.58

Many of the above exceptions and criteria present considerable prac-
tical difficulties of execution. For example, the business-to-business and 
referral agency exceptions contain an inherent conflict.  These exceptions:  
(1) expressly provide that the service provider may be formed as a sole pro-
prietorship without sacrificing the exception; (2) refer to a sole proprietor-
ship as a business entity; and (3) expressly exclude “an individual worker, 
as opposed to a business entity” from the scope of the exception.59 It is 
entirely unclear whether an individual operating as a sole proprietor would 
be considered a sole proprietorship or an individual worker.  

E. Retroactive Versus Prospective Liability
AB 5 parses retroactive and prospective liability into four parts:

 1. Dynamex and the ABC test apply retroactively “with regard to 
wage orders of the Industrial Welfare Commission and violations 
of the Labor Code relating to wage orders.”

 2. All exceptions apply retroactively to the maximum extent per-
mitted by law, to the extent they would relieve an employer from 
liability.

 3. On and after January 1, 2020, Dynamex and the ABC test will 
apply for purposes of the Unemployment Insurance Code and all 
other provisions of the Labor Code.

 4. On July 1, 2020, Dynamex and the ABC test will apply for pur-
poses of workers’ compensation.60

58. See id.
59. Id.
60. Id.
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F. Injunctive Relief
In a last-minute amendment to AB 5, legislators added an entirely new 
subdivision authorizing the Attorney General and specified public officials 
to prosecute civil actions for injunctive relief “to prevent the continued 
misclassification of employees.”61  The future use of this provision will be 
telling—the government will have the ability to enter the fray in a way 
that is largely without precedent. Although this provision mirrors Califor-
nia’s controversial Unfair Competition Law (UCL),62 actions for injunctive 
relief under the UCL have been relatively rare. That said, on September 
13, 2019, the same day on which AB 5 was passed by the Legislature, the 
City Attorney in San Diego filed just such an action against a business, 
alleging misclassification of its workers as independent contractors consti-
tuted unfair competition.63

G. Predictions: Impact on Litigation
The ABC test will be added to a growing list of employment law issues and 
concerns confronting California employers today. Every employer in Cali-
fornia today knows that a “part of doing business” is the threat of employ-
ment litigation. In the last few years, there has been a tremendous growth 
in the number of employment lawsuits filed in California. Of particular 
note are class action lawsuits alleging wage and hour violations, along with 
Private Attorney General Act lawsuits, seeking penalties on a per-paycheck 
basis for labor code violations.

Over the last five years, we also have seen exponential growth in the 
number of state laws that impose obligations on employers. In addition to 
the ever-growing list of state employment laws, cities often regulate the 
workplace. Municipalities continue to implement new minimum wage ordi-
nances, paid sick leave ordinances, “predictable scheduling” ordinances, and 
so on.

Many in the business community have asserted that adoption of the ABC 
test in California will lead to more employment litigation and open up 
the possibility of hundreds of thousands of new plaintiffs with wage and 
hour claims potentially stretching back for years. Misclassification lawsuits 
typically involve claims for minimum wage, overtime meal and rest breaks, 
leave of absence, wage statement violations, waiting time penalties, failure 
to reimburse for business expenses, and so on. There is a separate section 
in the Labor Code, section 226.8(b), which provides a penalty of between 
$15,000 and $25,000 per misclassified worker. Many have said that the 

61. Id.
62. Cal. Bus. & Prof. Code § 17204.
63. See California v. Maplebear Inc., No. 37-2019-00048731-CU-MC-CTL (Super. Ct. 

San Diego Cty. 2019).
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floodgates of employment litigation in California are already opened. The 
ABC test will likely lead to more litigation, making a difficult situation 
even more challenging for California businesses. 

IV. THE OVERTIME RULE THAT WENT INTO OVERTIME

On September 24, 2019, the U.S. Department of Labor announced updates 
to a final rule that will make approximately 1.3 million workers eligible for 
overtime.64 While workers generally earn time-and-a-half pay for hours 
worked in excess of forty in a week,65 section 13(a)(1) of the Fair Labor 
Standards Act provides certain exemptions from the overtime requirement 
for executive, administrative, or professional employees when they meet 
several requirements.66 The requirement undergoing the most significant 
change is the salary threshold—executive, administrative, or professional 
employees encompassed by the rule will only remain exempt employees 
if they receive a weekly salary of $684.00 or more.67 This is a fifty percent 
(50%) increase over the current weekly salary threshold of $455.00 that 
was originally put into place in 2004.68 The final rule goes into effect on 
January 1, 2020, and is a relatively quiet ending to a story that actually 
began nearly six years ago.

On March 23, 2014, President Barack Obama issued a memorandum 
for the Secretary of Labor titled “Updating and Modernizing Overtime 
Regulations.”69 President Obama noted in the Memorandum that the Fair 
Labor Standards Act regulations regarding exemptions from the Act’s 
overtime requirement “have not kept up with our modern economy” and 
directed the Secretary of Labor to propose revisions to “modernize and 
streamline the existing overtime regulations.”70 Pursuant to this Presiden-
tial directive, the Department of Labor developed an updated version of 
the current regulation, receiving more than 270,000 comments in the pro-
cess.71 The final rule, published on May 23, 2016, would have more than 
doubled the minimum salary level for exempt executive, administrative, 

64. Press Release, Dep’t of Labor Wage and Hour Div., U.S. Dep’t of Labor Issues 
Final Overtime Rule (Sept. 24, 2019) (No. 19-1715-NAT), https://www.dol.gov/newsroom 
/releases/whd/whd20190924.

65. See 29 C.F.R. § 207 (2019).
66. Id. § 541.0.
67. Defining and Delimiting the Exemptions for Executive, Administrative, Professional, 

Outside Sales and Computer Employees, 84 Fed. Reg. 51,230, 51,238 (Sept. 27, 2019) (to be 
codified at 29 C.F.R. § 541).

68. Id. at 51,231.
69. Presidential Memorandum, Updating and Modernizing Overtime Regulations (Mar. 

13, 2014), 79 Fed. Reg. 18,737 (Apr. 3, 2014).
70. Id.
71. Defining and Delimiting the Exemptions for Executive, Administrative, Professional 

Outside Sales and Computer Employees, 81 Fed. Reg. 32,391, 32,397 (May 23, 2016).



Recent Developments in Employment and Labor Law 265

and professional employees from $455.00 weekly to $913.00, and would 
have gone into effect on December 1, 2016.72 The new salary threshold was 
based upon the 40th percentile of earnings of full-time salaried workers in 
the lowest wage region in the United States.73 The May 23, 2016, final rule 
also provided for automatic adjustments to the minimum salary level every 
three years.74

The May 23, 2016, final rule was challenged before it came into effect 
and a federal court in the Eastern District of Texas held that in enact-
ing the final rule, the Department “exceed[ed] its delegated authority and 
ignore[d] Congress’s intent,” and the rule was therefore unlawful.75 The 
court noted that Congress’s intent in enacting the exemption to the over-
time regulations focused on the duties of the executive, administrative, and 
professional employees covered by the rule, and the court devoted much 
analysis to defining those positions and duties.76 The court then held that 
the final rule was unlawful because of the way in which it supplanted the 
duties test and made executive, administrative, and professional employees 
eligible for overtime if they made less than $913.00 per week, “irrespective 
of their job duties and responsibilities.”77 The Department appealed the 
ruling, but asked that the appeal be suspended while the Department of 
Labor worked on a replacement.78

In replacing the rule, the Department paid particular attention to main-
taining distinctions between “the white collar employees whom Congress 
intended to be protected by the FLSA’s minimum wage and overtime pro-
visions and bona fide executive, administrative, and professional employees 
whom Congress intended to exempt from those statutory requirements.”79 
The Department received more than 116,000 comments.80 In supporting 
the new salary threshold of $684.00 weekly, the Department referenced 
the way in which the original $455.00 threshold was calculated using the 
“20th percentile of full-time salaried workers in the South and in the retail 
industry nationally,” and noted that repeating this calculation now resulted 
in a proposed standard salary level of $679 per week. Notably, instead of 

72. Id. at 32,393.
73. This region was the United States South. Id.
74. Id. at 32,430.
75. Nevada v. U.S. Dep’t of Labor, 218 F. Supp. 3d 520, 530 (E.D. Tex. 2016).
76. Id. at 529.
77. Id. at 530.
78. Press Release, Dep’t of Labor Wage and Hour Div., Dep’t of Labor Provides Update 

on Overtime (Oct. 30, 2017) (No. 17-1456-NAT), https://www.dol.gov/newsroom/releases 
/osec/osec20171030.

79. Defining and Delimiting the Exemptions for Executive, Administrative, Professional, 
Outside Sales and Computer Employees, 84 Fed. Reg. 51,230, 51,231 (Sept. 27, 2019) (to be 
codified at 29 C.F.R. § 541).

80. Id. 
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allowing for automatic updates every three years, the Department stated 
that it “intends to update these thresholds more regularly in the future.”81

Commentators have already noted that, in light of the more mod-
est salary threshold increase, a challenge to the new rule announced on 
September 24, 2019 on the same grounds as the earlier final rule from 
May 23, 2016 is unlikely to be successful.82 The business community and 
republican lawmakers support the new rule as a modest increase com-
pared to the aggressive version of the final rule from the Obama admin-
istration.83 In fact, the new rule may “draw a legal challenge from worker 
advocates who have urged the department to try to salvage” the final 
rule that was invalidated by the Texas district court.84 A challenge from 
worker advocate groups would likely be based on the Department’s com-
pliance with the Administrative Procedure Act and “face a pretty steep 
uphill battle.”85

With successful legal challenges to the new rule now unlikely and the 
January 1, 2020, date fast approaching as of the drafting of this article, 
employers that have been utilizing the overtime exemptions for executive, 
administrative, and professional employees need to take a look at their cur-
rent salary thresholds to ensure they maintain compliance with the updated 
rule. This could mean either giving those employees a raise to ensure their 
salary stays above the new threshold and they maintain exempt status, or 
it could mean tracking the hours of those previously exempt employees 
and ensuring they are now paid appropriate overtime wages. The new rule 
provides additional guidance on how salaries are calculated, but allows up 
to ten percent (10%) of the salary to be based on nondiscretionary bonuses, 
as long as such bonuses are paid at least annually.86 Penalties for noncom-
pliance can be costly, as employees can sue an employer for the overtime 
wages, an equal amount in liquidated damages, and attorney’s costs and 
court fees.87

81. Id.
82. Lisa Nagele-Piazza, Will the New Federal Overtime Rule Face Legal Challenges?, Society 

for Human Resource Mgmt. (Oct. 1, 2019), available at https://www.shrm.org/resourcesand 
tools/legal-and-compliance/employment-law/pages/will-new-federal-overtime-rule-face 
-legal-challenges.aspx.

83. Ben Penn & Chris Opfer, Long-Awaited Trump Overtime Pay Requirements Unveiled (1), 
Bloomberg Law (last updated Sept. 24, 2019, 11:00 AM), available at https://news.bloomberg 
law.com/daily-labor-report/long-awaited-trump-overtime-pay-requirements-unveiled.

84. Id.
85. Nagele-Piazza, supra note 82.
86. Defining and Delimiting the Exemptions for Executive, Administrative, Professional, 

Outside Sales and Computer Employees, 84 Fed. Reg. 51,230, 51,231 (Sept. 27, 2019) (to be 
codified at 29 C.F.R. § 541).

87. 29 C.F.R. § 216 (2019).
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V.  YOVINO V. RIZO: THE SUPREME COURT PUNTS ON PAY HISTORY 
AS A “FACTOR OTHER THAN SEX” UNDER THE EQUAL PAY ACT

Over fifty-five years after Congress enacted the Equal Pay Act (the “Act”), 
the disparity in compensation between men and women that the Act 
sought to remedy persists. In 2019, the U.S. Supreme Court considered 
the Ninth Circuit’s en banc decision in Rizo v. Yovino, which held that the 
Act’s “factor other than sex” exception is limited to job-related factors and 
an employee’s prior salary is not a proper job-related factor.88 In Yovino v. 
Rizo, however, the Supreme Court did not reach the merits of the Ninth 
Circuit’s decision, instead remanding based on a procedural anomaly.89 
Without the high court’s guidance on the proper construction of the Act’s 
catchall exception, employers remain subject to different standards in dif-
ferent jurisdictions. 

By way background, Aileen Rizo was hired as a math consultant by the 
Fresno County Office of Education in October 2009.90 Under the Coun-
ty’s policy, a new employee’s salary was determined by adding five percent 
(5%) to the new hiree’s prior salary and using that figure to place the new 
employee on the appropriate step of a pre-existing 10-step salary sched-
ule.91 Rizo later discovered that male colleagues had been hired as math 
consultants at higher salary steps and brought suit under the EPA against 
the superintendent of schools in his official capacity.92

In relevant part, the EPA requires “equal pay” for “equal work”93 regard-
less of sex “except where such payment is made pursuant to (i) a seniority 
system; (ii) a merit system; (iii) a system which measures earnings by quan-
tity or quality of production; or (iv) a differential based on any other factor 
other than sex.”94 The EPA’s four statutory exceptions function as affirma-
tive defenses that the employer must prove. An employer must submit evi-
dence from which “a reasonable factfinder could conclude not simply that 
the employer’s proffered reasons could explain the wage disparity, but that 
the proffered reasons do in fact explain the wage disparity.”95 

88. 887 F.3d 453, 459 (9th Cir. 2018), cert. granted, judgment vac’d, 139 S. Ct. 706 (2019).
89. 139 S. Ct. 706. 
90. See Rizo, 887 F.3d at 457.
91. See id. at 457–58
92. See id. at 458.
93. To establish a prima facie case under the EPA, a plaintiff must demonstrate that (1) the 

employer pays different wages to employees of the opposite sex; (2) the employees perform 
equal work on jobs requiring equal skill, effort, and responsibility; (3) the jobs are performed 
under similar working conditions. See Corning Glass Works v. Brennan, 417 U.S. 188, 195 
(1974).

94. 29 U.S.C. § 206(d)(1).
95. Rizo, 887 F.3d at 459 (citing 29 U.S.C. § 206(d)(1) (exempting from liability only those 

wage differentials where payment was “made pursuant to” an enumerated exception)).
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The County moved for summary judgment, conceding that Rizo’s salary 
was lower than those of her male counterparts, but arguing that the dispar-
ity was justified by a factor other than sex, Rizo’s prior salary.96 The District 
Court denied the motion, concluding that the County policy ran afoul of 
the EPA. The court reasoned that “a pay structure based exclusively on 
prior wages is so inherently fraught with the risk—indeed, here, the virtual 
certainty—that it will perpetuate a discriminatory wage disparity between 
men and women that it cannot stand.”97 The County petitioned for inter-
locutory review and the Ninth Circuit granted the petition.98

By the time Rizo reached the Ninth Circuit, several circuits had con-
cluded that an employer may rely on an employee’s prior salary in deter-
mining the employee’s pay. The majority of these courts99 had concluded 
that, at least under certain circumstances, an employee’s prior salary may 
qualify as a “factor other than sex” under the EPA’s catchall exception and 
may therefore properly serve as the basis for a disparity in pay between 
employees of the opposite sex.100 Among the circuits that have adopted this 
“legitimate business reason” standard, several have held that an employee 
may rely on prior salary only as one of several factors used to determine pay, 
but may not rely solely on prior salary to justify pay disparity.101 

Several courts that have adopted the legitimate business reason standard 
based their decisions, at least in part, on an earlier Ninth Circuit opin-
ion, Kouba v. Allstate Ins. Co.,102 which held that an employer may consider 
prior salary along with other factors, “including ability, education, [and] 

 96. See id.
 97. See id.
 98. See id.
 99. A minority of circuits have adopted a “market force” rule with regard to prior salary 

and pay disparity. In these circuits, courts have held that an employer may properly base an 
employee’s pay, and any concomitant pay disparity, on market forces, i.e. pay what is necessary 
and sufficient to induce individuals to accept employment. See, e.g., Covington v. S. Ill. Univ., 
816 F.2d 317, 321–22 (7th Cir. 1987). But see Glenn v. Gen. Motors Corp., 841 F.2d 1567, 
1571 (11th Cir. 1988) (rejecting the market force theory).

100. See, e.g., Riser v. QEP Energy, 776 F.3d 1191, 1199 (10th Cir. 2015) (holding that “an 
individual’s former salary can be considered in determining whether pay disparity is based on 
a factor other than sex”; however, the Act “precludes an employer from relying solely upon a 
prior salary to justify pay disparity”) (internal quotation omitted); Aldrich v. Randolph Cent. 
Sch. Dist., 963 F.2d 520, 526 (2d Cir. 1992) (holding that the “employer bears the burden of 
proving that a bona fide business-related reason exists for using the gender-neutral factor that 
results in a wage differential in order to establish the factor-other-than-sex defense”); see also 
EEOC v. J.C. Penney Co., 843 F.2d 249, 253 (6th Cir. 1988) (holding that “the legitimate 
business reason standard is the appropriate benchmark against which to measure the ‘factor 
other than sex’ defense”). But see Taylor v. White, 321 F.3d 710, 718 (8th Cir. 2003) (declining 
to “establish any per se limitations to the ‘factor other than sex’ exception”). 

101. See, e.g., Riser, 776 F.3d at 1198, 1199.
102. 691 F.2d 873, 878 (9th Cir 1982).



Recent Developments in Employment and Labor Law 269

experience,” in setting employees’ salaries.103 In Rizo, the Ninth Circuit 
revisited and overturned Kouba.104 

A three-judge panel of the Ninth Circuit initially vacated and remanded 
based upon Kouba.105 The court began by noting that the employer in Kouba 
only considered prior salary as one of several factors in setting employees’ 
salaries and reasoned that there was no substantive significance attributed 
to the use of these other factors. Therefore, the panel concluded, Kouba 
also permits consideration of prior salary alone, as long as use of that factor 
“was reasonable and effectuated some business policy.”106 The panel thus 
remanded, directing the District Court on remand to consider the reason-
ableness of the County’s proffered justification for relying on prior salary. 
The Ninth Circuit then granted en banc review of the panel’s decision, in 
order “to clarify the law, including the vitality and effect of Kouba.”107

The en banc panel approached the question primarily as a straightfor-
ward issue of statutory interpretation.108 The court reasoned that, because 
the EPA’s three specific exceptions—seniority, merit, and productivity—all 
“relate to job qualifications, performance, and/or experience[,]” the gen-
eral catch-all should also be limited to “legitimate, job-related reasons.”109 
The en banc panel therefore concluded that the Act’s statutory exceptions 
should essentially be read as permitting “(i) a seniority system, (ii) a merit 
system, (iii) a system which measures earnings by quantity or quality of 
production; or (iv) a differential based on any other [similar] factor other 
than sex.”110 A similar factor would have to be one similar to the other 
legitimate, job-related reasons.

Another significant aspect of the en banc panel’s opinion is its express 
rejection of the term “business-related” (and other, similar terminology, 
like “legitimate business reasons”), in favor of “job-related” when assessing 
the propriety of any given factor other than sex. The en banc panel admon-
ished that “business-related” was too broad and had enabled “too many 

103. Rizo, 887 F.3d at 458 (internal quotation marks omitted).
104. See id. at 468.
105. See id. at 458.
106. See id. at 459.
107. See id. In the Ninth Circuit, only a decision by an en banc court (or the U.S. Supreme 

Court) can overrule a decision like that in Kouba. See Naruto v. Slater, 888 F.3d 418, 421 (9th 
Cir. 2018).

108. The court also held that the well-known and oft-cited legislative history of the EPA 
supported that conclusion. The catchall exception was an amendment in response to industry 
representatives’ concerns that the Act’s exceptions were under-inclusive and evidenced lack of 
understanding of industry reality. See Rizo, 887 F.3d at 462–63. To assuage industry, Congress 
added the catchall provision to enable employers setting pay to account for bona fide job-
related factors: “Among other things, shift differentials, restrictions on or differences based 
on time of day worked, hours of work, lifting or moving heavy objects, differences based on 
experience, training, or ability would also be excluded.” Id. at 464.

109. Id. at 461–62.
110. Id. at 462.
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improper justifications for avoiding the strictures of the Act.”111 The court 
took pains to specify that “although the catchall exception applies to a wide 
variety of job-related factors, it does not encompass reasons that are simply 
good for business.”112 Instead, the court explained that an employer must 
“point directly to the underlying factors for which prior salary is a rough 
proxy” (i.e., training, education, ability, or experience).113

Based on the above, in a departure from the decisions of other circuits, 
the en banc panel in Rizo held that “prior salary alone or in combination 
with other factors cannot justify a wage differential. To hold otherwise—to 
allow employers to capitalize on the persistence of the wage gap and per-
petuate that gap ad infinitum—would be contrary to the text and history 
of the Equal Pay Act, and would vitiate the very purpose for which the Act 
stands.”114 The court concluded that “any other factor other than sex” is 
limited to “legitimate, job-related factors such as a prospective employee’s 
experience, educational background, ability, or prior job performance.”115 
In a 6-5 vote, the Ninth Circuit held that the County failed as a matter of 
law to set forth an affirmative defense to the plaintiff’s EPA claims.116 Judge 
Reinhardt authored the majority opinion, in which five other members of 
the en banc panel concurred, although for different reasons.117 Judge Rein-
hardt, however, died eleven (11) days before the en banc opinion issued.118 
The Ninth Circuit elected to count his vote in the case anyway.

On February 25, 2019, the Supreme Court granted certiorari regard-
ing the en banc panel’s substantive holding, as well as the question of what 
effect, if any, the demise of the opinion’s author had on the opinion.119 

The Court did not reach the merits of the case. Instead, in a per curiam 
opinion, the Court held that the Ninth Circuit’s en banc panel erred in 
counting Judge Reinhardt’s vote because Judge Reinhardt was no longer 
a judge at the time the en banc decision in this case was filed. By count-
ing Judge Reinhardt among the majority, the court “effectively allowed a 
deceased judge to exercise the judicial power of the United States after his 
death. But federal judges are appointed for life, not for eternity.”120 As a 

111. Id. at 465–66. Not every reason that makes economic sense (i.e., is business related), 
constitutes an acceptable factor other than sex. See id. at 466.

112. Id. at 467.
113. Id.
114. Id. at 456–57.
115. Id. at 460.
116. See id. at 457.
117. Yovino v. Rizo, 139 S. Ct. 706, 708 (2019).
118. See id.
119. See id.
120. Id. at 710.
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result, the Court vacated the Ninth Circuit’s judgment and remanded the 
case for further proceedings consistent with its opinion.121

The future of the legal terrain regarding the issue of prior salary is far 
from certain. Given that, and the prolonged stall in closing the pay gap, 
many advocates and legislators have been examining other possible ave-
nues for expanding equal pay rights.122 Chief among these are state leg-
islative efforts. The vast majority of states have passed or introduced at 
least one piece of legislation aimed at narrowing the pay gap, with Oregon, 
California, and Massachusetts passing especially broad new state laws.123 
Practitioners should familiarize themselves with these and other current 
developments in this area of the law.

121. See id.
122. See generally Stephanie Bornstein, Equal Work, 77 Md. L. Rev. 581 (2018). 
123. For example, in California, seeking salary history is prohibited while new laws in Mas-

sachusetts and Oregon create “explicit incentives for employers to remedy their own pay dis-
parities by providing partial defenses against state equal pay claims for such efforts.” Id. at 644.
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I. EXCESS INSURANCE

In the past year, appellate courts across the country addressed a variety of 
issues in the excess insurance arena, including issues regarding the impact 
of insureds’ failure to maintain underlying insurance, which provisions of 
underlying policies get incorporated into “follow form” excess policies, 
whether a policy is a true excess policy, and how damages are allocated 
over consecutive policy years. 

A. Maintenance of Underlying Insurance
Courts in Connecticut and Louisiana considered whether an excess or 
umbrella policy attached where the insured failed to maintain specified 
underlying insurance. In both cases, the courts held that the insured’s fail-
ure to maintain the required underlying insurance did not negate coverage 
under the excess/umbrella policy. 

In Gabriel v. Mount Vernon Fire Insurance Co.,1 the Connecticut Appellate 
Court considered whether an umbrella policy attached upon the exhaustion 
of a primary policy that provided limits less than the minimum required 
by the umbrella policy. Domingos Pires was involved in an auto accident 
while driving a van owned by his employer, Pools Plus, and a passenger in 
the van was injured.2 Pires was insured under a primary business insurance 
policy issued by National Grange Mutual Insurance Company (“National 
Grange”), with a $300,000 limit of liability, and an umbrella policy issued 
by Mount Vernon Fire Insurance Co. (“Mount Vernon”), with a $1 mil-
lion limit of liability.3 The passenger and his wife sued Pires and Pools Plus 
and obtained judgments totaling $1.8 million.4 National Grange paid its 
$300,000 limits towards the claimants’ judgments, but Mount Vernon dis-
claimed coverage on the grounds that its umbrella policy was not triggered 
because National Grange’s primary policy’s limit was less than the $500,000 
minimum of underlying insurance required by Mount Vernon’s umbrella 
policy.5 Mount Vernon relied on several provisions of the umbrella policy 
that, Mount Vernon argued, required Pires to maintain underlying insur-
ance with $500,000 limits.6 

1. 199 A.3d 79 (Conn. App. 2018), cert. denied, 201 A.3d 1023 (Conn. 2019).
2. Id. at 82.
3. Id. The National Grange policy was issued to Pools Plus, Pires’ employer. 
4. Id.
5. Id.
6. Id. at 84. The relevant provisions of the National Grange umbrella policy are (a) the def-

inition of underlying insurance, i.e., “the policy with the greater limit of . . . [t]he limit shown 
for that policy in the DECLARATIONS in Item 6., Required Underlying Insurance Cover-
age”; (b) Item 6 of the policy declarations, which states: “Required Underlying Insurance 
Coverage: You agree that the higher of the MINIMUM UNDERLYING LIMITS below . . . 
(1) is in force and will continue in force; and (2) insures all . . . automobiles . . . owned by, leased 
by or regularly furnished to you”; and (c) a policy condition stating: 
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In an action by the injured claimant and his wife against Mount Vernon, 
the court found that National Grange’s primary policy satisfied Pires’ obli-
gation to maintain “underlying insurance,” so Mount Vernon’s umbrella 
policy was triggered. The court explained that Mount Vernon’s umbrella 
policy did not expressly state that a primary policy with minimum cover-
age of $500,000 is a condition precedent to coverage, and an insured would 
not understand that it needed to obtain primary insurance with the mini-
mum required limits to make the umbrella policy effective.7 The court also 
noted that the umbrella policy contained a savings provision stating that 
the insured’s failure to comply with the requirement to procure underlying 
insurance would not invalidate the umbrella policy, but in the event of such 
failure, the policy would cover defense and/or indemnity expense only to 
the extent that the insurer would have been liable had the insured obtained 
the required insurance.8 The court held that Mount Vernon’s approach 
would impermissibly read the savings clause out of the policy.9 Accordingly, 
the court held that the umbrella policy was triggered and Mount Vernon 
was responsible for the loss in excess of the required underlying limit of 
$500,000; however, the insured was required to pay the gap between the 
underlying National Grange primary policy’s limit of $300,000 and the 
required minimum limit of $500,000.10 

In Ellis v. McDonald,11 the insured, Water Works, cancelled the primary 
auto insurance policy listed in its excess policy’s schedule of underlying 
insurance and replaced the coverage with a different carrier, but did not 
inform its excess carrier, Aspen Specialty Insurance Co. (“Aspen”), or 
request that the change be noted in the Aspen excess policy’s schedule of 
underlying insurance.12 After a vehicle driven by a Water Works employee 
was involved in an accident, Water Works’ primary auto insurer tendered 

These are things you must do for us. We may not provide coverage if you do 
not . . . [A] . . . maintain your underlying insurance. You agree to maintain all insur-
ance policies affording in total the coverage and the greater of the limits shown 
in the DECLARATIONS in Item 6., Required Underlying Insurance Coverages. 
If Required Underlying Limits are not maintained at the greater of the limit of 
liability shown in Item 6., Required Underlying Insurance Coverages . . . you will 
be responsible for paying the amount of loss or loss adjustment expense that would 
have been paid by that policy had its full limit of liability been available. . . . Your 
failure to comply with the foregoing paragraphs will not invalidate this policy, but in 
the event of such failure, we shall be liable under this policy for indemnity and/or 
defense expense only to the extent that we would have been liable had you com-
plied with these obligations.

Id. (emphasis added by court).
 7. Id. at 85.
 8. Id. 
 9. Id. 
10. Id.
11. 265 So. 3d 982 (La. Ct. App. 2019).
12. Id. at 985.
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its limits and the claimant pursued Aspen to recover the balance of its mon-
etary claim under Aspen’s excess policy.13 Aspen disclaimed coverage on 
grounds that its excess policy was not triggered because the underlying 
primary auto policy identified in Aspen’s schedule of underlying insurance 
had not been exhausted, since it had been cancelled and replaced.14 Aspen 
acknowledged that its excess policy did not expressly negate coverage if the 
insured fails to notify it of a change in underlying coverage.15

The court resolved the coverage question based upon the provision in 
Aspen’s excess policy requiring the insured to maintain underlying cover-
age. The court found in the first instance that the insured’s cancellation of 
the first policy amounted to “failure to maintain” that policy as required by 
the excess policy.16 Nevertheless, the court applied the excess policy’s sav-
ings provision, which stated that the insured’s failure to maintain a policy 
listed in the schedule of underlying insurance does not invalidate the policy 
but instead limits Aspen’s liability to the same extent as it would have been 
if the insured had maintained the underlying policy.17 Since both the origi-
nal, cancelled policy and the replacement policy had $1 million limits and 
Aspen was only asked to pay in excess of that amount, the court found that 
Aspen was “in the same position it bargained for as an excess carrier.”18 
Accordingly, the Court held that the underlying auto policy limits were 
exhausted and Aspen’s excess policy was triggered.19 

B. Follow Form
Courts in California, New York, and North Dakota considered whether 
provisions of underlying primary policies were incorporated into “follow 
form” excess policies.

In Deere & Co. v. Allstate Insurance Co.,20 the Court of Appeal of Califor-
nia held that self-insured retentions (“SIR”) contained in Deere & Co.’s 
first-layer umbrella policies were not incorporated into Deere’s higher 
layer follow-form excess policies. Deere maintained a multi-layered insur-
ance program including first-layer umbrella policies that were subject to 
SIRs, followed by several layers of follow-form excess policies for each 
policy year.21 Deere was sued in numerous actions alleging bodily injury 

13. Id. at 984.
14. Id. at 985.
15. Id. at 987.
16. Id. at 990.
17. Id. at 991.
18. Id. at 993.
19. Id. 
20. 244 Cal. Rptr. 3d 100 (Ct. App. 2019).
21. Id. at 106. Deere also maintained primary policies that did not cover products liability 

claims such as the asbestos claims at issue. Thus, the first layer of insurance to respond to the 
subject asbestos claims was Deere’s umbrella policy layer.
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from certain asbestos-containing products, and Deere sought coverage 
from its carriers.22 For each claim, Deere paid its applicable SIR and then 
sought coverage under its first-layer umbrella policy.23 Once the first-layer 
umbrella policy was exhausted, Deere would seek coverage under the next 
layer of coverage under its ladder of excess policies.24 

Deere filed a declaratory judgment action seeking coverage under more 
than 100 umbrella and excess general liability policies issued to Deere from 
1958 through 1986.25 Deere’s excess insurers argued that the follow-form 
provisions incorporated the SIRs from the first-layer umbrella policies 
so that Deere was required to pay an additional SIR for each occurrence 
before the excess policies would attach.26 The trial court agreed with the 
insurers, finding that the SIRs were part of the “terms, definitions, exclu-
sions and conditions” of the first-layer umbrella policies that were incor-
porated into the higher-layer excess policies by virtue of their follow-form 
provisions.27 

On appeal, the Court of Appeal rejected the trial court’s reasoning and 
reversed. The court explained that the excess policies were triggered upon 
exhaustion of the underlying limits, and the policies made no mention of 
further payments of additional SIRs.28 The court also rejected the excess 
carriers’ argument that the follow-form provisions of the excess policies 
incorporated the SIRs in the underlying umbrella policies.29 The court 
explained that the follow-form provisions did not apply to limits of liability, 
and Deere’s SIRs were set forth in the “Limit of Liability” section of the 
underlying umbrella policies.30

In Chen v. Insurance Corp. of the State of Pennsylvania,31 the New York 
Supreme Court, Appellate Division held that an excess insurer was not 
liable for pre- or post-judgment interest that is covered as supplemen-
tary payments under an underlying primary policy. Chen, the claimant, 
filed a direct action against Insurance Corp. of the State of Pennsylvania 
(“Inscorp”) to enforce a $2.33 million judgment he had obtained against 
Inscorp’s insured.32 Inscorp’s policy was excess and followed form to a 
$1 million primary policy issued by Arch, which had been rescinded. Chen 

22. Id. at 104.
23. Id. at 106.
24. Id.
25. Id. at 104.
26. Id. at 109–10.
27. Id. at 111.
28. Id.
29. Id. at 112.
30. Id.
31. 165 A.D.3d 588 (N.Y. App. Div. 2018), leave granted, 127 N.E.3d 317 (2019).
32. The factual background for the case is provided in documents filed publicly with the 

court. 
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argued that Inscorp was obligated to pay amounts in excess of the $1 mil-
lion primary limits plus pre- and post-judgment interest because Inscorp’s 
excess policy followed form to the supplementary payments provisions in 
the underlying primary policy.33

The court held that Inscorp’s excess policy covered amounts in excess 
of the first $1 million of Chen’s judgment against Inscorp’s insured, but 
not any sums that would have been covered under the rescinded Arch 
primary policy’s supplementary payments provision, including pre- and 
post-judgment interest.34 The court explained that pursuant to the “Main-
tenance of Underlying Insurance” provision in the Inscorp excess policy, 
Inscorp’s excess coverage was triggered upon exhaustion of the underlying 
primary policy’s “limits,” which were not reduced by—and thus included—
the interest payments set forth in the supplementary payments provision.35 
The court concluded by noting that Inscorp’s excess policy was meant to 
be excess to “all aspects of coverage afforded by the primary policy” includ-
ing both the $1 million in coverage per occurrence and the supplementary 
payments benefits.36 

In contrast, in Houston Casualty Corp. v. Strata Corp.,37 the U.S. Court 
of Appeals for the Eighth Circuit held that an exclusion contained in an 
endorsement to an underlying primary policy was incorporated into Hous-
ton Casualty Company’s excess policy by virtue of the excess policy’s “fol-
low form” provision. The underlying action involved a claim by the estate 
of a decedent employee against the decedent’s employer, Strata Corp.38 
The estate alleged that the employee’s death was caused by Strata’s inten-
tional failure to maintain a safe workplace, which triggers an exception to 
the exclusivity provisions of Montana’s workers’ compensation law.39 The 
underlying primary policy contained a “Montana Intentional Injury Exclu-
sion Endorsement” that precluded coverage for “bodily injury caused by 
[Strata’s] intentional, malicious or deliberate act . . . .”40 

Strata’s primary insurer defended Strata in the action under a reservation 
of rights and contributed a portion of the primary policy limits towards a 
settlement in exchange for a release, whereas Houston Casualty, the excess 
insurer, disclaimed coverage and declined to contribute to the settlement.41 
Houston Casualty filed a declaratory judgment action seeking a declaration 

33. 165 A.D.3d at 589.
34. Id.
35. Id. 
36. Id. at 590.
37. 915 F.3d 549 (8th Cir. 2019).
38. Id. at 550.
39. Id.
40. Id. at 550–51.
41. Id. at 551.



Recent Developments in Excess, Surplus Lines, and Reinsurance Law 279

of no coverage under the excess policy, and Strata counterclaimed.42 The 
Eighth Circuit found in favor of Houston Casualty and held that it did not 
have a duty to indemnify Strata because the Montana Intentional Injury 
Exclusion Endorsement was incorporated into the excess policy by virtue 
of the excess policy’s follow-form provision, which stated that the excess 
policy was “subject to the same terms, conditions, agreements, exclusions 
and definitions” as the underlying primary policy.43 The court explained 
that it made no difference that the exclusion was contained in an endorse-
ment and that Houston Casualty’s excess policy did not expressly state that 
it was subject to the underlying policy’s endorsements.44 The court held 
that “[a]n exclusion is no less an exclusion because it is incorporated into 
the underlying policy through an endorsement.”45

C. True Excess Policies
In Oregon Mutual Insurance Co. v. Those Certain Underwriters at Lloyd’s Sub-
scribing to Policy Number OROAKG2-CNE,46 the Oregon Court of Appeals 
addressed the distinction between a true excess policy and a primary policy 
with an excess “other insurance” clause. Oregon Mutual Insurance Com-
pany insured a driver in his individual capacity under a primary automobile 
policy, and Certain Underwriters at Lloyd’s (“Lloyd’s”) insured the driver 
in his capacity as a volunteer for a non-profit medical transport organiza-
tion under an excess automobile policy.47 The driver was sued after a per-
son fell while trying to enter the driver’s car in order to get to a medical 
appointment. Id. at 233. The claimant settled the suit for $180,000, with 
Oregon Mutual paying its $100,000 policy limit and Lloyd’s paying the 
balance.48 Oregon Mutual then sued Lloyd’s for contribution, claiming that 
Lloyd’s should have contributed to the settlement on a pro-rata basis with 
Oregon Mutual because it qualified as a co-insurer, not an excess insurer, 
based upon Oregon’s Financial Responsibility Law.49 Lloyd’s argued that 
the Lloyd’s policy was an excess policy which fell within an exception to 
the statute.50

The Lloyd’s policy, which was denominated as a “Volunteer Excess Auto 
Liability” policy, provided coverage to the medical transport organiza-
tion’s volunteer drivers (but did not provide coverage for the organization 

42. Id.
43. Id.
44. Id.
45. Id.
46. 437 P.3d 232 (Or. Ct. App. 2019).
47. Id. at 234.
48. Id. at 233.
49. Id. at 234.
50. Id.
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itself).51 The Lloyd’s policy also stated that it provided coverage in excess of 
a “retained limit,” which was defined as the greater of the limits of all other 
insurance collectible by the insured or the minimum limit required under 
motor vehicle financial responsibility laws or $50,000, whichever is less.52 

Oregon Mutual, citing a federal court case,53 argued that a policy must 
meet three conditions in order to be a “true” excess policy: (1) it must 
be written with an underlying primary policy in mind; (2) it must require 
maintenance of the underlying policy and mention its limits; and (3) it 
must be purchased and maintained by the insured that holds the underly-
ing policy.54 Oregon Mutual argued that the Lloyd’s policy was not a “true” 
excess policy because it did not have any of these three features.55 Lloyd’s 
argued that the parties’ intentions, based upon the terms and conditions 
of the policy, should determine whether the policy is a true excess policy.56 

The court rejected Oregon Mutual’s attempt to impose an inflexible test 
to assess whether a policy is a true excess policy, noting that it would be 
difficult to frame any categorical rule because policies may be written in 
any number of ways with different obligations on the insured.57 Instead, 
the court held that the “defining feature” of an excess policy is that it only 
provides coverage above primary policy limits.58 The court noted that the 
Lloyd’s policy, unlike a primary policy with an excess clause, was titled an 
excess policy, was excess of a specified sum (either the limits of other avail-
able insurance, statutory minimums or $50,000), and the premium paid 
for the policy was significantly less than the premium for Oregon Mutual’s 
primary policy.59 The court concluded that the factors that Oregon Mutual 
identified may be useful in certain cases, but they are not required for a 
policy to be deemed a true excess policy.60

D. Allocation 
In National Union Fire Insurance Co. of Pittsburgh, PA v. Scapa Dryer Fabrics,61 
the Court of Appeals of Georgia applied a vertical allocation method to 
hold that excess policies are triggered upon exhaustion of all underlying 
policies with policy periods overlapping the excess policies, even if pri-
mary policies for other policy periods remain unexhausted. Scapa Dryer 
Fabrics (“Scapa”), a supplier of asbestos-containing dryer felts, was sued 

51. Id. at 233.
52. Id. 
53. Hanson v. St. Paul Fire & Mar. Ins. Co., 2011 WL 1086528 (D. Or. Mar. 22, 2011).
54. 437 P.3d 232, 234–35 (Or. Ct. App. 2019).
55. Id. at 235.
56. Id.
57. Id. at 237.
58. Id.
59. Id. at 237–38.
60. Id. at 237.
61. 819 S.E.2d 920 (Ga. Ct. App. 2018), cert. denied, 2019 Ga. LEXIS 453 (July 1, 2019).
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in numerous actions alleging bodily injury from products manufactured 
by Scapa from 1958 to 1976.62 Scapa sought coverage from its carriers, 
including under certain excess liability policies issued by New Hampshire 
Insurance Co. (“New Hampshire”) from 1983 to 1987.63 The underlying 
asbestos bodily injury claims were subject to a continuous trigger under 
which each liability policy in effect from exposure to manifestation pro-
vides coverage and is responsible for the loss.64 

New Hampshire’s excess policies contained an “other insurance” provi-
sion which stated that the policies do not cover any loss or damage which 
at the time of the happening of such loss or damage is insured by any valid 
and collectible insurance.65 New Hampshire argued that, under the “other 
insurance” provision in its excess policies, it did not have a duty to defend 
or to indemnify Scapa until every other primary policy issued to Scapa 
for any time period is exhausted, including any primary policies issued for 
other policy periods.66 Scapa, on the other hand, argued that each New 
Hampshire policy was required to drop down upon exhaustion of the con-
current underlying policy.67 The court found that the New Hampshire 
excess policies were triggered upon exhaustion of the underlying primary 
policies that overlapped in time with the New Hampshire excess policies, 
and exhaustion of primary policies in other policy periods was not neces-
sary to trigger the excess policies.68 In reaching this result, the court held 
that the “other insurance” language does not state that Scapa must exhaust 
all other policies issued at any other time before New Hampshire’s excess 
policies are triggered, and that language in the New Hampshire excess pol-
icies’ “other insurance” provision requiring Scapa to “maintain the under-
lying policies in force at the commencement of this insurance” requires 
only that overlapping underlying policies had to be exhausted.69

62. Id. at 922.
63. Id. 
64. Id. at 924 n.8. 
65. Id. at 924. New Hampshire’s policies’ “other insurance” clause provides in relevant part:

The insurance afforded by this [p]olicy is primary insurance, except when stated 
to apply in excess of or contingent upon the absence of other insurance. . . . This 
insurance does not cover any loss or damage which at the time of the happening of 
such loss or damage is insured by any valid and collectible insurance or would but 
for the existence of this [p]olicy, be insured by any other existing valid and collect-
ible [p]olicy or [p]olicies except in respect of any excess beyond the amount which 
would have been payable under such other [p]olicy or [p]olicies had this insurance 
not been effected. 

The excess policies also required the insured to “maintain the underlying policies which are 
in force at the commencement of this insurance.” Id.

66. Id. at 924–25.
67. Id. at 924.
68. Id. at 925.
69. Id.
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II. DEVELOPMENTS IN REINSURANCE LAW

In 2019, courts continued to demonstrate their commitment to upholding 
the principles of the Federal Arbitration Act, validating agreements to arbi-
trate effected through text messages, and broadly interpreting arbitration 
agreements to sweep threshold issues of arbitrability within their scope. 
The courts have demonstrated, however, that arbitration agreements will 
be construed in the same manner as any other contract. Accordingly, courts 
have refused to permit class arbitrations to proceed where the plain lan-
guage of the arbitration agreement at issue does not allow for class arbitra-
tions and refused to imply follow-the-settlements or follow-the-fortunes 
provisions into facultative certificates. Further, the confidentiality histori-
cally afforded to reinsurance information appears to be eroding. 

A. Agreement to Arbitrate
In Starace v. Lexington Law Firm,70 the Eastern District of California found 
that a valid agreement to arbitrate existed where the parties had entered 
into that agreement via text message.71 In Starace, the plaintiff had asserted 
that: (1) the parties had not entered into a valid agreement, and (2) even 
if an agreement to arbitrate arguably existed, that agreement was uncon-
scionable.72 The court ruled that the parties had entered into a valid agree-
ment as there was mutual assent to the arbitration clause when the plaintiff 
texted “Agreed” in response to the texted agreement,73 and the arbitration 
clause was clearly and effectively communicated to him.74 As to unconscio-
nability, the court noted that “the party opposing arbitration must dem-
onstrate that the contract as a whole or a specific clause in the contract 
is both procedurally and substantively unconscionable.”75 The court then 
found that although the arbitration agreement was arguably procedur-
ally unconscionable because it was a contract of adhesion, the arbitration 
agreement was not substantively unconscionable because it was not overly 
broad, overly harsh, or oppressive.76 Thus, the court granted Defendants’ 
motion to compel arbitration and dismissed the action.77

70. 2019 U.S. Dist. LEXIS 108155 (E.D. Cal. June 27, 2019).
71. Id. at *10, *12.
72. Id. at *5. 
73. Id. at *10.
74. Id. at *12.
75. Id. at *14
76. Id. at *14–22.
77. Id. at *23.
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B. Arbitrability
In Henry Schein, Inc. v. Archer and White Sales, Inc.,78 the Supreme Court 
ruled that, where so provided in an agreement to arbitrate, the threshold 
question of arbitrability rests with the arbitrators notwithstanding whether 
the purported reason for demanding arbitration under the agreement is 
“wholly groundless.”79 Prior to the Court’s decision, the federal circuits 
were split on that question.80 In a unanimous decision, the Court concluded 
that the “wholly groundless” exception was inconsistent with the text of 
the Federal Arbitration Act, 9 U.S.C. § 1 et seq., and, accordingly, “[w]hen 
the parties’ contract delegates the arbitrability question to an arbitrator, the 
courts must respect the parties’ decision as embodied in the contract.”81

In McDonnel Group, LLC v. Great Lakes Insurance SE,82 the U.S. Court of 
Appeals for the Fifth Circuit found that a “conformity to statute” provi-
sion did not apply because the Louisiana statute to which the party sought 
to conform the contract was pre-empted by the United Nations Conven-
tion on the Recognition and Enforcement of Foreign Arbitral Awards (the 
“Convention”).83 At issue in the case were three conflicting sources of law: 
(1) Louisiana’s insurance code, which provided that no insurance agreement 
could restrict the courts of jurisdiction;84 (2) the Convention, an interna-
tional commercial treaty acceded to by the United States that requires that 
valid international arbitration agreements be upheld by the courts of the 
signatories;85 and (3) the McCarran-Ferguson Act, a federal law that “per-
mits states to reverse-preempt an otherwise applicable ‘Act of Congress’ by 
enacting their own regulations of the insurance industry.”86 The Fifth Cir-
cuit found the Convention, an international treaty, pre-empted the Louisi-
ana statute; thus, the conformity to statute provision did not apply and the 
decision of the trial court dismissing the case in favor of arbitration was 
affirmed.87

In In re Platinum-Beechwood Litigation,88 the Southern District of New 
York addressed whether a reinsurance agreement requiring the parties to 
arbitrate “all disputes or differences between the Parties arising under or 
relating to” the agreement requires an arbitration panel to resolve disputes 

78. 139 S. Ct. 524 (2019).
79. Id. at 529. 
80. Id.
81. Id..
82. 923 F.3d 427 (5th Cir. 2019).
83. Id. at 432–33.
84. Id. at 431.
85. Id.
86. Id.
87. Id. at 432–33.
88. 2019 U.S. Dist. LEXIS 114645 (S.D.N.Y. July 10, 2019).
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over prior arbitration orders.89 The parties disputed whether a motion for 
payment of security, or in the alternative for default judgment, filed in 
court, was precluded by the arbitration panel’s prior decisions related to 
the security, which were previously confirmed by the Southern District of 
New York.90 Following prior Second Circuit precedent, the court deter-
mined that the arbitration provision was “sufficiently broad to encompass 
disputes about what was decided in a prior arbitration,” and thus, the par-
ties were precluded from bringing the dispute to the Court until the arbi-
tration panel determined whether the motion was precluded by the panel’s 
prior decisions.91

C. Arbitrator Authority
In American International Specialty Lines Insurance Co. v. Allied Capital 
Corp.,92 a New York state intermediate appellate court held that where the 
parties agreed to bifurcate arbitration proceedings and further agreed that 
the arbitration panel would make a determination as to liability first, once 
the panel made a decision as to liability, the panel had no further authority 
to revisit or modify that decision under the doctrine of functus officio.93 

In a settlement of a separate litigation, Allied agreed to pay the gov-
ernment $10.1 million and turned to its insurer, American International 
Specialty Lines Insurance Co. (“AISLIC”), for indemnification of that 
payment plus recoupment of defense costs.94 AISLIC refused to pay and 
the parties proceeded to arbitration.95 Allied sought a determination that 
its payment to the government was a covered “loss” under its policy with 
AISLIC, and sought recovery of the $10.1 million plus incurred defense 
costs.96 After both parties moved for summary judgment, the arbitration 
panel issued a Partial Final Award and held that the $10.1 million payment 
was not a covered loss, that AISLIC would be required to indemnify Allied 
for defense costs, and that the quantum of defense costs could only be 
determined after an evidentiary hearing.97 Allied subsequently moved for 
reconsideration of the panel’s ruling that Allied’s $10.1 million payment 
was not a covered loss.98 The panel later issued a corrected Final Award in 

89. Id. at *28.
90. Id. at *18, *29.
91. Id. at *29 (citing Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. Beico Petroleum Corp., 88 

F.3d 129, 136 (2d Cir. 1996).
92. 167 A.D.3d 142, 86 N.Y.S.3d 472 (Sup. Ct. N. Y., App. Div. 2018).
93. Id. at 143–44.
94. Id. at 144.
95. Id.
96. Id.
97. Id. at 145.
98. Id.
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which, among other holdings, it reversed its initial decision and held that 
Allied’s $10.1 million payment was a covered loss.99

AISLIC filed a petition seeking to confirm the Partial Final Award and 
vacate the subsequent Final Award. Allied opposed.100 The court denied 
AISLIC’s petition and AISLIC appealed.101 By a 4-1 majority, the Appel-
late Division of the Supreme Court of New York overruled the trial court 
decision.102 Under the doctrine of functus officio, “after an arbitrator renders 
a final award, the arbitrator may not entertain an application to change 
the award,” except under certain specified exceptions.103 The court rea-
soned that because the parties themselves requested that the arbitration 
panel make an immediate and binding determination as to liability, leaving 
the calculation of damages for a later time, under the functus officio doc-
trine, the arbitration panel had no authority to reconsider its decision as 
to liability.104

In Williamson Farm v. Diversified Crop Insurance Services,105 the U.S. 
Court of Appeals for the Fourth Circuit vacated an arbitration award on 
the grounds that an arbitrator exceeded her powers in a crop insurance 
dispute between an insured and a crop insurance company.106 The arbi-
trator found that had Diversified Crop Insurance Services (“Diversified”) 
correctly included in its policies the information it knew regarding the 
insured’s crops, the insured’s losses would have been covered.107 The arbi-
trator awarded the insured damages for breach of contract, treble damages 
for breach of the North Carolina Unfair and Deceptive Trade Practices 
Act, and also awarded attorneys’ fees.108

Diversified sought to vacate the arbitration award on the grounds that 
the arbitrator exceeded her authority.109 The district court vacated the 
arbitration award and held that the arbitrator exceeded her powers by 
(1) impermissibly interpreting the policy rather than obtaining an inter-
pretation from the Federal Crop Insurance Corporation (“FCIC”), as 

 99. Id.
100. Id. at 145–-46.
101. Id. at 146.
102. Id. One judge dissented, disagreeing with the factual predicate that the parties 

requested that the panel make an immediate final decision on liability and leave the calcula-
tion of damages for a later time. Id. at 150. The dissent noted that the arbitration panel itself 
concluded that the there was no agreement by the parties to bifurcate issues, and reasoned 
that the Court is bound by the factual findings made by the arbitration panel. Id. at 153.

103. Id.
104. Id. at 147–48.
105. 917 F.3d 247 (4th Cir. 2018).
106. Id. at 249.
107. Id. at 251–52.
108. Id. at 252.
109. Id.
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required by the policies, and (2) awarding extra-contractual damages.110 
The insured appealed.111 

The Fourth Circuit affirmed the district court decision.112 The court 
explained that all crop insurance in the United States is issued by “approved 
insurance providers” that are reinsured and administered by the FCIC.113 
The FCIC controls all aspects of the federal crop insurance program.114 
Accordingly, all approved insurance providers issue a uniform “Common 
Crop Insurance Policy” drafted by the FCIC, including the insureds’ poli-
cies.115 Because the uniform policy provided that “no award in . . . arbi-
tration . . . can exceed the amount of liability established . . . under the 
policy,” the court held that the arbitrator exceeded her authority by award-
ing attorneys’ fees and extra-contractual damages.116 Moreover, the policy 
provided that in any dispute that involved “policy or procedure interpre-
tation,” the parties “must obtain an interpretation from the FCIC,” and 
further, that the failure to obtain an FCIC interpretation “will result in the 
nullification of any agreement or award.”117 Because neither the parties nor 
the arbitrator obtained an interpretation from the FCIC prior to the arbi-
trator’s award, the court held that the arbitrator exceeded her powers.118 
Finally, the court could not distinguish between contract damages (which 
were within the arbitrator’s authority to award) and non-contract dam-
ages (which were not), because it found that the arbitrator did not provide 
a breakdown of the arbitration award damages.119 Accordingly, the court 
vacated the entire award.120 

D. Class Arbitration
In Lamps Plus, Inc. v. Varela,121 the U.S. Supreme Court resolved whether a 
party could be forced to submit to class-wide arbitration under an ambigu-
ous arbitration agreement. The Court had previously held in Stolt-Neilsen 
S.A. v. AnimalFeeds International Corp. that a court could not compel arbi-
tration when an agreement is silent on the availability of class arbitration.122 

110. Id. at 252–53.
111. Id. at 253.
112. Id. at 259.
113. Id. at 249–50.
114. Id. at 250.
115. Id. at 249–50.
116. Id. at 254–55.
117. Id.
118. Id. at 256.
119. Id. at 258–59.
120. Id. at 259.
121. 138 S. Ct. 1407 (2019).
122. 559 U.S. 662 (2010).
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In Lamps Plus, a 5-4 majority of the Court held that a court could not com-
pel class-wide arbitration under an ambiguous agreement.123

In 2016, a hacker tricked a Lamps Plus employee into disclosing tax infor-
mation for 1,300 company employees.124 When a fraudulent tax return was 
filed in the name of respondent Frank Varela, Varela filed a putative class 
action against Lamps Plus in federal district court.125 Lamps Plus sought to 
compel individual arbitration pursuant to an arbitration agreement signed 
by Varela as a condition of employment.126 The district court compelled 
arbitration, but authorized arbitration on a class-wide basis. Lamps Plus 
appealed and the Ninth Circuit affirmed.127 The Ninth Circuit found the 
agreement between Varela and Lamps Plus to be ambiguous as to the avail-
ability of class-wide arbitration, and held that the agreement permitted 
class-wide arbitration, because under the doctrine of contra proferentem the 
court was required to construe the agreement against the drafter, in this 
case Lamps Plus.128

Lamps Plus appealed again, and the Supreme Court reversed. The Court 
accepted the Ninth Circuit’s finding that the agreement between Lamps 
Plus and Varela was ambiguous as to the availability of class-wide arbi-
tration, but held that because arbitration is “strictly a matter of consent,” 
a court could not infer consent to participate in class arbitration absent 
an affirmative “contractual basis for concluding that the party agreed to 
do so.”129 The Court reasoned that converting an individual arbitration 
to a class-wide arbitration was a fundamental change, which exposed the 
defendants to increased risk and sacrificed what the Court considered to be 
the principal advantages of arbitration: “lower costs, greater efficiency and 
speed, and the ability to choose expert adjudicators to resolve specialized 
disputes.”130 Thus, the Court held “ambiguity does not provide a sufficient 
basis to conclude that the parties to an arbitration agreement agreed to 
sacrifice the principal advantage of arbitration.”131

Justices Ginsburg, Breyer, Sotomayor, and Kagan each wrote dissenting 
opinions. All dissenting justices joined Justice Kagan’s dissent, either in full 
or, with respect to Justice Sotomayor, in part.132 Justice Kagan observed 
that contract construction is a matter of state law, noting that California 

123. 138 S. Ct. at 1412.
124. Id. 
125. Id.
126. Id. at 1413.
127. Id.
128. Id.
129. Id. at 1414–15.
130. Id. at 1416.
131. Id. 
132. Id. at 1428.
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construes ambiguous contracts against the drafter to promote clarity in 
drafting contracts.133 Justice Kagan reasoned that had Lamps Plus wanted 
to expressly ban class arbitration, it could have done so.134 Justice Kagan 
further stated that California’s rule of contra proferentem was “even handed,” 
and therefore did not discriminate against arbitration.135 Justice Ginsburg 
also argued that the Federal Arbitration Act was intended “to enable mer-
chants of roughly equal bargaining power to enter into binding agree-
ments to arbitrate commercial disputes,” but that the Act “was not designed 
to govern contracts ‘in which one of the parties characteristically has little 
bargaining power.’”136 Justice Ginsburg contended that the Court’s ruling 
meant “curtailed enforcement of laws ‘designed to advance the well-being 
of [the] vulnerable.’”137 

In 20/20 Communication, Inc. v. Crawford,138 the U.S. Court of Appeals for 
the Fifth Circuit held that the availability of class arbitration is a gateway 
issue that a court must decide, absent clear and unmistakable language in 
the arbitration clause to the contrary.139 

Field sales managers of 20/20 Communications, Inc., a national direct-
sales and marketing company, signed arbitration agreements as a condition 
of their employment.140 Crawford was a consolidated appeal of district court 
holdings in two separate cases that the arbitration agreements in question 
authorized the arbitrator, rather than the court, to determine class arbitra-
bility.141 The Fifth Circuit overruled the district court holdings.142 First, the 
court observed that every appellate court to have considered the issue of 
class arbitrability had held it to be a gateway issue for courts to decide.143 
The court reasoned that because absent parties had to be afforded notice, 
an opportunity to be heard, and a right to opt out of the class, this raised 
the costs and reduced the efficiency of the arbitration, thereby frustrating 
the expectations of the parties.144 The court also noted that parties to an 
arbitration clause valued privacy and confidentiality and these expectations 
were threatened in a class arbitration.145

133. Id. at 1430.
134. Id.
135. Id. at 1431–32.
136. Id. at 1420.
137. Id. at 1422 (quoting Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612 (2018) (Ginsburg, J., 

dissenting)).
138. 930 F.3d 715 (5th Cir. 2019).
139. Id. at 717.
140. Id. 
141. Id.at 718.
142. Id. at 717.
143. Id. at 718.
144. Id. at 719.
145. Id. 
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Second, the court held that there was nothing in the arbitration agree-
ments at issue that clearly and unmistakably showed that the parties agreed 
to allow an arbitrator to decide the issue of class arbitrability.146 Citing con-
tract language prohibiting the arbitrator from consolidating the claims of 
others into one proceeding “to the maximum extent permitted by law,” the 
court reasoned that this language foreclosed any possibility that the parties 
intended for class arbitrability to be decided by arbitrators, as opposed to 
courts.147 

E. Confidentiality/Discovery of Reinsurance Information
In 99 Wall Development, Inc. v. Allied World Specialty Insurance Co.,148 the 
Southern District of New York was asked to rule on the discoverability of 
reinsurance contracts and related correspondence, among other document 
disputes. Allied had denied any coverage for claims of water damage made 
by the plaintiff.149 The plaintiff brought suit for breach of contract. Allied 
initially withheld as privileged or irrelevant a large number of documents 
in different categories.150 One of the categories withheld as irrelevant was 
Allied’s reinsurance contracts and related correspondence.151 The court 
found that “the relevance of reinsurance information is determined on a 
case-by-case basis.”152 The court also ruled that such evidence was more 
likely to be relevant where, as in this case, the plaintiff was alleging bad faith 
denial of coverage.153 Even though New York law did not provide a sepa-
rate cause of action for bad faith, the plaintiff’s complaint alleged elements 
of bad faith, which was sufficient to render the documents discoverable.154

Theriot v. Northwestern Mutual Life Insurance Co.155 involved a situation 
where the court refused to permit the defendant insurance company to 
shield from disclosure a copy of a reinsurance agreement, which the insur-
ance company had filed under seal as an exhibit to its reply in support of a 
motion to dismiss.156 In so holding, the court found that the defendant’s con-
tention that the exhibits to the reinsurance agreement “‘contain[ed] sensi-
tive and confidential business information’ such as ‘acquisition expenses and 

146. Id. at 719–21.
147. Id. at 719–20.
148. 2019 U.S. Dist. LEXIS 100454, 18-CV-126 (S.D.N.Y. June 14, 2019).
149. Id. at *2–3.
150. Id. at *3.
151. Id. at *12.
152. Id. 
153. Id. 
154. Id.
155. 382 F. Supp. 3d 1255 (M.D. Ala. 2019).
156. Id. at 1259–60.



Tort Trial & Insurance Practice Law Journal, Spring 2020 (55:2)290

claim administration expenses’” did not suffice to establish the “good cause” 
needed to override the public’s right to access to civil trial proceedings.157

F. Consolidation
In Pennsylvania National Mutual Insurance Co. v. Everest Reinsurance Co.,158 
a dispute arose when Penn National demanded arbitration from one of its 
reinsurers, Everest Reinsurance Company. Everest refused to participate 
in the arbitration because it contended that the dispute should have been 
brought as part of an earlier arbitration pursuant to the consolidation pro-
vision in the arbitration agreement at issue.159 Everest further contended 
that the question whether the dispute between Penn National and Ever-
est should have been consolidated with the earlier arbitration ought to be 
decided by the arbitration panel that presided over the prior arbitration.160 
The Middle District of Pennsylvania ruled that it only had the ability to 
determine the validity of the arbitration clause in the contract at hand, 
and that the contract at hand only provided for a new panel.161 The parties 
agreed that the clause was valid and applied to the dispute, so the court’s 
only recourse was to order the parties to convene a new panel and submit 
the question of consolidation to that panel.162 

In Employer’s Insurance Co. of Wausau v. The Hartford,163 the Central Dis-
trict of California analyzed whether it could order the parties to convene 
a panel of arbitrators on the issue of whether to consolidate some or all 
of eight pending reinsurance disputes. Hartford and three of its affiliates 
had billed Wausau under nineteen reinsurance treaties, and Wausau denied 
any reimbursement under any of them.164 Hartford then sent a demand 
to collectively arbitrate all of the disputes in one proceeding.165 Wausau 
refused, and proposed four proceedings, essentially dividing the proceed-
ings by contracting entity (Hartford or one of its affiliates).166 Hartford 
again demanded one arbitration, and filed suit under one of the treaties, 
asking the district court to compel Wausau to participate in choosing a 
panel that would decide whether or not to consolidate the proceedings.167 
Wausau responded, asking the court to order Hartford to move forward 

157. Id. at 1259.
158. 2019 U.S. Dist. LEXIS (M.D. Pa. Mar. 14, 2019).
159. Id. at *3.
160. Id. 
161. Id. at *6–7.
162. Id. at *4, *7.
163. 2018 U.S. Dist. LEXIS 205345 (C.D. Cal. Dec. 3, 2018).
164. Id. at *2.
165. Id. at *2–3.
166. Id. at *3.
167. Id. at *4.
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with the one panel required by the single treaty before the court.168 The 
court agreed that the question whether to consolidate was a decision to be 
made by an arbitration panel.169 The court also ruled that it did not have 
the power to order the parties to do anything other than what was pro-
vided for in the treaty before the Court, which did not speak to consolida-
tion, but merely contemplated arbitration of the dispute arising under that 
treaty.170 The court therefore ordered Hartford to proceed with the single 
arbitration panel, specifically noting that Hartford could raise the question 
of consolidation before that panel.171 

G. Follow-the-Fortunes/Follow-the-Settlements
In Utica Mutual Insurance Co. v. Munich Reinsurance America, Inc.,172 after a 
ten-day trial that included expert testimony, the U.S. District Court for the 
Northern District of New York held that the facultative certificates at issue 
did not include either an implied follow-the-settlements provision or an 
implied follow-the-fortunes provision. Munich Re had issued two faculta-
tive certificates to Utica in the 1970s, which reinsured Utica for a share of 
the amounts paid by Utica pursuant to certain umbrella policies that Utica 
issued to its policyholder, Goulds Pump.173 Goulds Pump became a defen-
dant in a number of lawsuits by third parties alleging asbestos injuries.174 
While Utica agreed that one of the umbrella policies required Utica to pay 
defense expenses in addition to limits, there was a dispute between Goulds 
Pump and Utica as to whether an endorsement to the other umbrella pol-
icy required Utica to pay expenses in addition to limits on that policy as 
well.175 That dispute was ultimately settled.176 

Utica billed Munich Re not only for its share of the losses on the 
umbrella policies, exhausting the limits on the facultative certificates that 
Munich Re had issued, but also for Munich Re’s purported share of defense 
expenses in excess of those limits.177 Munich Re asserted that it was not 
liable for defense costs in excess of the limits of the facultative certificates 
because both underlying umbrella policies included expenses within lim-
its.178 In addition, Munich Re sought reimbursement of expense amounts 
that it had paid in addition to its limits prior to receiving a copy of the 

168. Id. at *6.
169. Id. at *9.
170. Id. at *13.
171. Id. at *14.
172. 381 F. Supp. 3d 185 (N.D.N.Y. Mar. 29, 2019).
173. Id. at 189–90. 
174. Id. at 190. 
175. Id. at 192. 
176. Id.
177. Id. at 198, 201.
178. Id. at 203–04. 
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endorsement to the umbrella policy referenced above and determining 
that the endorsement did not require Utica to pay expenses in addition to 
limits.179 Among other arguments, Utica countered that Munich Re bore 
liability for expenses in addition to limits because each facultative certifi-
cate contained an implied follow-the-settlements provision. 

In finding that the facultative certificates at issue did not include either an 
implied follow-the-settlements provision or an implied follow-the-fortunes 
provision, the court asserted that the ceding company had “failed to prove 
that follow the fortunes or follow the settlements was so fixed and invariable 
at the time the parties agreed to the [facultative certificates] that it is implied 
in their agreement.”180 The court acknowledged that expert testimony had 
established that cedents and reinsurers “endeavor to work together” and 
that reinsurers “whenever possible, will defer to reasonable determinations 
by cedents in interpreting policies and paying or settling claims,” but noted 
that the experts also conceded that not all facultative certificates issued 
during the relevant time period included follow-the-settlements or follow-
the-fortunes provisions.181 The court therefore declined to imply either 
obligation into the facultative certificates at issue.182 The court then found 
that expenses were included within limits on both underlying umbrella poli-
cies and that the facultative certificates did not contain any independent 
obligation requiring Munich Re to pay expenses in addition to limits, such 
that Munich Re was not liable for such expenses.183 However, the court also 
ruled that the voluntary payment doctrine barred Munich Re from recover-
ing any such amounts that it had already paid.184

H. Functus Officio
In General Reinsurance Life Corp. v. Lincoln National Life Insurance Co.,185 
the U.S. Court of Appeals for the Second Circuit addressed whether the 
doctrine of functus officio—which limits the power of arbitrators to alter an 
award once it has been entered—prevents an arbitration panel from later 
clarifying the amount of the award.186 In that case, the reinsurer disputed 
the arbitration panel’s authority to issue a clarification of a final award to 
a ceding company.187 The Second Circuit acknowledged that the doctrine 
of functus officio mandates that, “once arbitrators have fully exercised their 

179. Id.
180. Id. at 206. 
181. Id. at 207–08. 
182. Id. at 208. 
183. Id. at 213, 216. 
184. Id. at 221–22.
185. 909 F.3d 544 (2d Cir. 2018).
186. Id. at 548. 
187. Id. 



Recent Developments in Excess, Surplus Lines, and Reinsurance Law 293

authority to adjudicate a dispute . . . arbitrators have no further author-
ity . . . to redetermine those issues.”188 In disagreeing with the reinsurer’s 
argument that clarifying an award fundamentally changes the original 
remedy,189 the Court found an exception to the doctrine when an award 
“fails to address a contingency that later arises or when an award is suscep-
tible to more than one interpretation.”190 Therefore, the Second Circuit, 
aligning itself with the Third, Fifth, Sixth, Seventh, and Ninth Circuits,191 
reasoned that the arbitration panel’s clarification did not rewrite the origi-
nal award, but merely stated the award was to be applied in a manner con-
sistent with the parties’ original agreement and did not violate the doctrine 
of functus officio.192 

I. Payment of Defense Costs
In Utica Mutual Insurance Co. v. Clearwater Insurance Co., the Northern Dis-
trict of New York considered whether umbrella policies issued to the pol-
icy holder obligated the ceding company to pay the policyholder’s defense 
costs.193 In that case, reinsurer Clearwater issued facultative reinsurance 
to cedent Utica.194 The reinsurance policy covered asbestos-related losses 
and expenses incurred by the ceding company under umbrella policies pur-
suant to a settlement agreement with the policyholder.195 The umbrella 
policy stated that the ceding company would cover defense costs for “any 
occurrence not covered by the policies listed in the schedule of underlying 
insurance . . . but covered by the terms and conditions of the [umbrella 
policies] (including damages wholly or partly within the amount of the 
retained limit).”196 In its motion for summary judgment, Clearwater argued 
that Utica was only obligated to pay the policyholder’s defense costs when 
a claim arose from an occurrence outside the scope of the underlying 
primary policies’ coverage but within the scope of the umbrella policies’ 
separate, broader coverage.197 Conversely, Utica argued the “not covered 
by” language meant that once the primary policies had been exhausted, 
any additional occurrence automatically fell within the umbrella policy’s 
defense provision.198 In denying the reinsurer’s motion for summary judg-
ment, the Northern District of New York found a dispute of fact as to the 

188. Id. 
189. Id. at 549–50.
190. Id. 
191. Id. at 548. 
192. Id. at 548–50.
193. 2019 U.S. Dist. LEXIS 124077 (N.D.N.Y. July 25, 2019).
194. Id. at *2. 
195. Id. at *3.
196. Id. 
197. Id. at *3–4. 
198. Id. at *4. 
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ambiguous meaning of “not covered by” in the policy199 and suggested the 
parties present evidence of “customs, practices, usages, and terminology 
as generally understood in the [insurance] business” so that the ambiguity 
could be resolved by the finder of fact at trial.200 

J. Reverse Pre-emption
In Luxor Cabs, Inc. v. Applied Underwriters Captive Risk Assurance Co.,201 a 
California appellate court affirmed the non-arbitrability of a reinsurance 
participation agreement (“RPA”).202 In that case, Luxor, a taxi company, 
entered into a workers’ compensation insurance agreement with Applied 
Underwriters.203 Per the terms of the agreement, Luxor was required 
to execute an RPA with Applied Underwriters Captive Risk Assurance 
(“AUCRA”), a subsidiary of Applied Underwriters.204 When Luxor grew 
dissatisfied with increasing premiums and poor claims administration, it 
filed a complaint against AUCRA in California state court.205 The trial 
court denied AUCRA’s motion to compel arbitration pursuant to the 
RPA.206 The California appellate court affirmed, agreeing that the RPA’s 
delegation provision and arbitration clause were void and unenforceable 
as a matter of California insurance law.207 In further support of its opinion, 
the appellate court held that, pursuant to the McCarran-Ferguson Act, the 
applicable insurance law of California pre-empted the Federal Arbitration 
Act, providing a separate basis for upholding the trial court’s determination 
that the dispute was not arbitrable.208 

In a similar case, Minnieland Private Day School, Inc. v. Applied Underwriters 
Captive Risk Assurance Co.,209 the U.S. Court of Appeals for the Fourth Circuit 
held that disputes regarding the RPA accompanying Applied Underwriter’s 
workers’ compensation insurance program were not arbitrable under Vir-
ginia law.210 There, Minnieland Private Day School, Inc., a childcare service 
provider, entered into the same insurance program as in Luxor.211 When 
Minnieland was unable to pay increasing premiums, Applied Underwriters 

199. Id. at *11. 
200. Id. at *13. 
201. 242 Cal. Rptr.3d 87 (Ct. App. Dec. 4, 2018), review denied, 2019 Cal. LEXIS 1822 

(Cal., Mar. 13, 2019).
202. Id. at 90. 
203. Id. 
204. Id. 
205. Id. at 92.
206. Id. 
207. Id. at 98–101. 
208. Id. at 101. 
209. 913 F.3d 409 (4th Cir. 2019). 
210. Id. at 411. 
211. Id. at 412–13. 
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Captive Risk Assurance Co. (“AUCRA”) terminated the program.212 Minn-
ieland sued in the Eastern District of Virginia, and AUCRA moved to com-
pel arbitration, which was denied by the trial court.213 On appeal, the Fourth 
Circuit held that the RPA was an insurance contract under Virginia law.214 
Although the claim was theoretically arbitrable under the Federal Arbitra-
tion Act, the Act was preempted by Virginia’s insurance statute pursuant 
to the McCarran-Ferguson Act.215 Therefore, because the insurance statute 
voids arbitration clauses in insurance contracts, the Fourth Circuit affirmed 
the District Court’s holding that the arbitration provision found in the RPA 
was invalid.216

212. Id. at 413. 
213. Id. at 413–15. 
214. Id. at 411. 
215. Id. at 422. 
216. Id. at 423. 
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I. SURETY LAW

A. Performance Bonds
1. Conditions Precedent
In Oldcastle Precast, Inc. v. Concrete Accessories of Georgia, Inc.,1 a surety claimed 
it was discharged from all obligations under its performance bond because 
the obligee failed to comply with the conditions precedent of written notice 
and declaration of default.2 The obligee argued that the conditions prec-
edent did not preclude a claim under paragraph 1 of the performance bond, 
which provided that the surety was jointly and severally obligated with the 
principal to perform the bonded contract.3 The court granted the surety’s 
motion for summary judgment, explaining in part that the conditions prec-
edent, as the more specific provisions, narrowed the scope of the surety’s 
obligations under the performance bond.4

1. 2019 WL 403865 (D. Idaho Jan. 31, 2019).
2. Id. at *8.
3. Id.
4. Id.
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2. Arbitration
In Federal Insurance Co. v. Metropolitan Transportation Authority,5 an obli-
gee moved to dismiss a surety’s claim seeking declaratory judgment that 
it had no obligation to complete the bonded contract. The obligee and 
surety disputed whether the surety was bound by the arbitration provi-
sion included within the bonded contract, which the surety did not sign.6 
In granting the obligee’s motion to dismiss, the court held that the bond 
incorporated the bonded contract by reference, and that the arbitration 
clause contained language broad enough to compel the surety to be com-
pelled to arbitrate.7

3. Venue
In Pioneer Mechanical Services, LLC v. HGC Construction, Co.,8 the court 
considered whether a surety was bound by the bonded contract’s forum- 
selection clause. The court granted the obligee’s motion to transfer, 
explaining that the surety was bound by the forum-selection clause because 
the bond incorporated the bonded contract by reference without limit-
ing which terms were incorporated.9 The court further explained that the 
surety’s claim for unjust enrichment based on the surety’s completion work 
was subject to the forum-selection clause because it arose out of or related 
to the bonded contract.10

4. Principal’s Defenses
In Waverly City School District Board of Education v. Triad AR, Inc.,11 an obli-
gee entered into separate contracts for differing scopes of work with four 
contractors to build four schools. After the schools were completed and 
occupied, the schools experienced issues with water intrusion and heaving 
concrete slabs.12 The obligee remediated the defects and sued the contrac-
tors and their common performance bond surety.13 As discovery and pre-
trial proceedings progressed, the obligee settled claims with the architect, 
a contractor, and the construction manager, among others, in excess of the 

 5. 2018 WL 5298387 (S.D.N.Y. Oct. 25, 2018).
 6. Id. at *3.
 7. Id. at *4–5.
 8. 2018 WL 6521529 (W.D. Pa. Dec. 12, 2018).
 9. Id. at *4.
10. Id. at *5.
11. 2018 WL 6257804 (Ohio Ct. App. Nov. 20, 2018), appeal denied, 119 N.E. 433 (Ohio 

2019).
12. Id. at *2.
13. Id.
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remediation costs.14 The trial court found that the surety and its remain-
ing principals were no longer liable because the obligee had been made 
whole.15 The appellate court reversed, holding that the settlements did not 
prevent the obligee from recovery on separate and distinct defect claims 
under separate and distinct contracts.16 The court further held that the obli-
gee was not required to allocate damages among remaining co-defendants,  
noting that the remaining parties could be responsible for the full extent 
of damages if their breaches were a substantial factor contributing to the 
construction defects.17

In Iowa Great Lakes Sanitary District v. Travelers Casualty & Surety Co. of 
America,18 an obligee demanded that a vendor remove and refund an ultra-
violet disinfection system under a two-year equipment warranty because 
of issues known before substantial completion. The obligee refused the 
vendor’s rehabilitation proposal and brought suit against the surety and 
vendor.19 After the district court granted summary judgment dismissing 
the obligee’s claims, the obligee appealed.20 The obligee argued first, that it 
could rely upon lay testimony to demonstrate the system was defective, and 
second, that the surety’s liability was not dependent on the obligee’s claims 
against the vendor.21 The Eighth Circuit affirmed summary judgment, 
reasoning that expert testimony was required to demonstrate equipment 
defects.22 The court further reasoned that the obligee could not maintain a 
claim against the bond based on defects known prior to substantial comple-
tion in the absence of fraud or mistake.23

In Hanover Insurance Co. v. Dunbar Mechanical Contractors, LLC,24 an obli-
gee entered into a contract in which a Service-Disabled Veteran-Owned 
Business (“SDVOB”) was required to perform at least 15% of the work 
on the project. The obligee subsequently entered into a subcontract with 
the principal, which was not a SDVOB, for performance of nearly 88% of 
the project.25 After the principal defaulted, the obligee made a demand on 
the performance bond.26 The surety denied the obligee’s demand based on 
illegality and sued for a declaratory judgment that it was not obligated to 

14. Id.
15. Id. at *3.
16. Id. at *7–8.
17. Id. at *8.
18. 913 F.3d 760 (8th Cir. 2019).
19. Id. at 761–62.
20. Id. at 761.
21. Id. at 763–64.
22. Id.
23. Id. at 765.
24. 2019 WL 2353046 (E.D. Ark. June 3, 2019), appeal filed, June 14, 2019.
25. Id. at *1.
26. Id.
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act under the bond.27 The court granted the surety summary judgment, 
reasoning that the bonded contract was illegal and unenforceable, and that 
any performance thereunder could potentially expose the surety to liability 
under the False Claims Act.28

In Pipeline Contractors, Inc. v. Keystone Airpark Authority,29 the court con-
sidered whether a principal and its surety could be estopped from challeng-
ing an obligee’s capacity to contract, sue, and be sued. The principal and 
surety waited nearly six years to amend their pleadings and move for sum-
mary judgment, asserting that the obligee was not a legal entity because it 
was not authorized by the state legislature to contract, sue, or be sued.30 
The court affirmed the trial court’s ruling, reasoning that the principal and 
surety were “properly estopped” from challenging the obligee’s capacity 
because they “engaged in years-long litigation” and the principal “accepted 
payment on the contract.”31

5. Bad Faith
In M.E.S., Inc. v. Safeco Insurance Co. of America,32 an owner terminated 
multiple construction contracts after a prime contractor failed to timely 
cure defects. The surety took over the projects and incurred losses.33 The 
prime contractor subsequently sued the surety asserting bad faith and 
breach of contract, among other claims.34 The court granted the surety’s 
motion dismissing the prime contractor’s bad faith claim. The appellate 
court affirmed and held that the prime contractor’s assertion that the 
surety acted inappropriately by attending cure meetings was “particularly 
frivolous” because the owner had required the surety’s attendance.35 The 
court further rejected the prime contractor’s argument that the surety was 
“motivated to induce [the prime contractor] to fail,” noting that the prime 
contractor’s failure to meet its contractual obligations would have trig-
gered the surety’s obligations under the bond.36

27. Id.
28. Id. at *2–3.
29. 276 So. 3d 436 (Fla. Dist. Ct. App. 2019).
30. Id. at 438.
31. Id. at 439.
32. 910 F.3d 705 (2d Cir. 2018).
33. Id. at 706–07.
34. Id. at 707.
35. Id.
36. Id.
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B. Payment Bonds
1. What Is Covered
In Prime Mechanical Service v. Federal Solutions Group, Inc.,37 the court 
granted a surety’s motion to dismiss a subcontractor’s Miller Act claim 
against a payment bond. The surety argued that the subcontractor failed 
to show that it had furnished “labor” under the Miller Act.38 The district 
court agreed, emphasizing that the term “labor” under the Miller Act 
encompasses “‘manual labor’” and generally excludes “‘work by a profes-
sional, such as an architect or engineer.’”39 The court continued, explaining 
that the subcontractor’s alleged on-site field meetings, on-site field coordi-
nation, on-site field measurements, and product and equipment submittals 
were “clerical or administrative tasks” which did not “involve the physical 
toil or manual work necessary to bring them within the scope of the Miller 
Act.”40

2. Jurisdiction and Arbitration
In United States ex rel. National Fire Protection, LLC v. Selective Insurance 
Co.,41 the prime contractor and surety moved to compel arbitration under 
an arbitration provision in a subcontract that granted the prime con-
tractor “sole and absolute discretion” to arbitrate. In response and in a 
cross-motion for summary judgment, the subcontractor argued that the 
arbitration provision was void for lack of consideration under Maryland 
law.42 The court agreed with the subcontractor and granted summary 
judgment.43 The court held that the arbitration provision was void under 
existing precedent because there was “no mutual exchange of promises to 
arbitrate.”44

In United States ex rel. Preferred Masonry Restoration, Inc. v. International 
Fidelity Insurance Co.,45 a subcontractor filed a Miller Act claim against 
a payment bond surety. More than one year later, the surety moved to 
allow the prime contractor to intervene and stay the underlying action 
pending arbitration between the prime contractor and subcontractor. In 
response, the subcontractor argued that the motion was untimely and that 

37. 2018 WL 6199930 (N.D. Cal. Nov. 28, 2018).
38. Id. at *2.
39. Id. at *3 (quoting United States ex rel. Shannon v. Fed. Ins. Co., 251 F. App’x 269, 272 

(5th Cir. 2007); United States ex rel. Naberhaus-Burke, Inc. v. Butt & Head, Inc., 535 F. Supp. 
1155, 1158 (S.D. Ohio 1982)).

40. Id. (quoting United States ex rel. Constructors, Inc. v. Gulf. Ins. Co., 313 F. Supp. 2d 
593, 597 (E.D. Va. 2004)).

41. 2018 WL 6621507 (D. Md. Dec. 17, 2018).
42. Id. at *2.
43. Id. at *2–3.
44. Id. at *2 (citing Noohi v. Toll Bros., 708 F.3d 599 (4th Cir. 2013)).
45. 2019 WL 4126473 (S.D.N.Y. Aug. 30, 2019).
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the prime contractor waived its right to arbitration.46 The court granted 
the motion, explaining that the underlying delay was mitigated by certain 
circumstances, including unsuccessful mediation and illness.47 The court 
emphasized that there was a “‘strong presumption in favor of arbitration’” 
and that the subcontractor could not demonstrate prejudice by “‘delay 
alone.’”48

In Rock Roofing, LLC v. Travelers Casualty & Surety Co. of America,49 the 
surety moved to compel arbitration under an arbitration provision in a 
subcontract. The surety argued that the subcontractor’s claim against the 
payment bond was subject to arbitration because the claim arose out of the 
subcontract.50 In response, the subcontractor argued that the arbitration 
provision did not apply because the surety did not sign the subcontract 
and, in the alternative, the payment bond itself provided a separate basis 
to file suit.51 The court granted the motion to compel arbitration, explain-
ing that the surety could compel arbitration through equitable estoppel 
because the subcontractor “must rely on the terms of the [subcontract] in 
making a claim against” the surety.52 The court further held that the arbi-
tration provision “trumped any right to bring suit” under the bond because 
the subcontractor’s claim was derivative of its rights under the subcontract 
and allowing suit would render the arbitration provision “meaningless.”53

3. Venue
In United States ex rel. Salt Energy, LLC v. Lexon Insurance Co.,54 a subcon-
tractor filed a Miller Act claim against a payment bond surety in connec-
tion with work performed on a United States Embassy parking garage in 
Burkina Faso. The surety moved to dismiss or, in the alternative, to transfer 
venue because the subcontractor filed suit in the wrong district under the 
Miller Act’s venue provision, which requires an action to be brought in 
the district “in which the contract was to be performed and executed.”55 
In response, the subcontractor argued that venue was proper “wherever 
substantial performance of the prime or subcontract took place, regardless 
of where the government project lies.”56 The court granted the surety’s 

46. Id. at *2.
47. Id. at *3.
48. Id. at *6 (quoting Thyssen, Inc. v. Calypso Shipping Corp., S.A., 310 F.3d 102, 104–05 

(2d Cir. 2002); Murray v. UBS Sec., LLC, 2014 WL 285093, at *4 (S.D.N.Y. Jan. 27, 2014)).
49. 2019 WL 4418918 (D.N.M. Sept. 16, 2019).
50. Id. at *4.
51. Id. at *5.
52. Id. at *6.
53. Id. at *7.
54. 2019 WL 3842290 (S.D. Fla. Aug. 14, 2019).
55. Id. at *3 (quoting 40 U.S.C. § 3133(b)(3)).
56. Id.
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motion, adopting the “majority view” and explaining that the plain lan-
guage of the Miller Act’s venue provision and relevant legislative history 
demonstrated that a contract is “performed and executed” at “the final site 
of the government project.”57 The court continued, however, explaining 
that it must apply the general venue statute—and not the Miller Act venue 
provision—because the underlying project occurred abroad.58 In evaluat-
ing the surety’s motion under the general venue statute, the court deter-
mined that it was “in the interest of justice” to transfer the case because 
“[a] substantial part of the events giving rise to the claim occurred” in the 
proposed forum (the Eastern District of Virginia), including negotiation, 
execution, and administration of the prime contract.59 The court further 
determined that the subcontractor’s activities in the initial forum, which 
included “billing, making phone calls, and other coordinating activities” 
were “essentially ministerial and administrative” and did not “rise to the 
level of substantial performance.”60

4. Notice
In 84 Lumber Co. v. Continental Casualty Co.,61 a second-tier subcontrac-
tor appealed the dismissal of its payment bond claim under the Louisiana 
Public Works Act (“LPWA”) as untimely. The second-tier subcontrac-
tor argued that actual notice furnished by email to the prime contractor’s 
attorney satisfied the LPWA, which required service by “registered or cer-
tified mail.” The Fifth Circuit affirmed summary judgment, reasoning that 
the LPWA “prescribes a specific, two-prong method by which notice must 
be given” and must be “strictly construed.”62

In United States ex rel. A&C Construction & Installation Co. WLL v. Zurich 
American Insurance Co.,63 a second-tier subcontractor brought a claim under 
the Miller Act against the prime contractor’s payment bond sureties. The 
sureties moved for summary judgment, asserting that the second-tier sub-
contractor’s claim was time-barred because it provided untimely written 
notice of its claim and failed to timely file suit. The second-tier subcontract 
argued that its notice was timely because it leased equipment to the subcon-
tractor and supplied its third-tier subcontractor’s work at the Project after it 
provided written notice.64 The court granted the sureties’ motion for sum-
mary judgment.65 The court explained that the second-tier subcontractor 

57. Id. at *4.
58. Id. at *4–5 (citing 28 U.S.C. § 1391(b)).
59. Id. at *5.
60. Id.
61. 914 F.3d 329 (5th Cir. 2019).
62. Id. at 335–36 (citing La. Stat. Ann. § 38:2242).
63. 2019 WL 4034639 (N.D. Ill. Aug. 27, 2019).
64. Id. at *3.
65. Id.
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could not rely on its earlier notice for subsequently provided equipment 
and labor.66 

5. Limitations
In United States ex rel. American Civil Construction, LLC v. Hirani Engi-

neering & Land Surveying, P.C.,67 the court considered whether a Miller Act 
claim was timely. After a five-day bench trial, the surety moved for judg-
ment as a matter of law, arguing that the subcontractor failed to present 
“direct evidence” that compensable work occurred within one year of com-
mencing the action.68 The court rejected the surety’s argument, emphasiz-
ing that the subcontractor’s circumstantial evidence was sufficient.69 The 
court further explained that the work was “compensable” under the sub-
contract because “common sense” required it to occur.70

In United States ex rel. Wells Cargo, Inc. v. Alpha Energy & Electric,71 the 
court considered whether a second-tier subcontractor’s claim under the 
Miller Act was untimely because the subcontractor had attempted to pro-
vide notice at the prime contractor’s erroneous address listed in the pay-
ment bond. The prime contractor moved for summary judgment, arguing 
that strict enforcement of the Miller Act’s 90-day notice period barred the 
second-tier subcontractor’s claim. In response and in a cross-motion for 
summary judgment, the second-tier subcontractor argued that its notice 
to the erroneous address was timely and effective. The court rejected 
the prime contractor’s argument, explaining that “[c]ourts do not blindly 
apply the notice provision in the Miller Act” and that “prejudice” must be 
shown.72 The court continued, explaining that the prime contractor could 
not demonstrate prejudice and, in the alternative, that dismissal would oth-
erwise be “inequitable” because the second-tier subcontractor “relied on 
the incorrect address” provided by the prime contractor.73 As a result, and 
because the second-tier subcontractor otherwise established its entitle-
ment to relief, the court granted its motion for summary judgment on its 
Miller Act claim.74

66. Id. at *4.
67. 345 F. Supp. 3d 11 (D.D.C. 2018).
68. Id. at 20, 41.
69. Id. at 41–42.
70. Id. at 42–43.
71. 2019 WL 3291523 (D. Nev. July 22, 2019).
72. Id. at *5.
73. Id.
74. Id.
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6. Proper Claimants
In United States ex rel. Diversified Lenders, LLC v. SureTec Insurance Co.,75 
a surety moved to dismiss an assignee’s Miller Act claim for lack of stand-
ing. The surety argued that the assignee was not a proper party because it 
did not actually “furnish labor or materials” on the underlying project.76 
The court rejected the surety’s argument, holding that the Miller Act, like 
its predecessor statute, the Heard Act, did not prevent the assignment of 
claims.77 The court also noted that the payment bond itself did not prevent 
assignment.78

7. Principal’s Defenses
In Travelers Casualty & Surety Co. of America v. Harlingen Consolidated Inde-
pendent School District,79 the obligee released project retainage funds to the 
prime contractor without obtaining the surety’s consent. The surety filed 
suit seeking declaratory judgment that the obligee was liable for losses 
incurred under the payment bond because it had breached the bonded con-
tract, which only authorized release of retainage “[u]pon such acceptance 
and consent of the surety.”80 The obligee argued that the surety lacked 
standing to contest the release of retainage and that it was entitled to rely 
on the representations of the prime contractor.81 The court held that the 
obligee was liable for the surety’s losses because it had materially breached 
its contractual duty to obtain the surety’s consent.82

In DC Mason Builders, Inc. v. Bancroft Construction Co.,83 a second-tier 
subcontractor sued the prime contractor and its payment bond surety. The 
prime contractor and its surety moved for summary judgment, asserting 
that the second-tier subcontractor released and otherwise failed to sub-
stantiate its claim against the payment bond.84 The court agreed, holding 
that the “unambiguous” releases executed by the second-tier subcontractor 
barred its claim for work incurred prior to the date of the last such release.85 
The court further agreed that the second-tier subcontractor’s supporting 
declaration asserting that its final payment application was denied was 
insufficient to allow the fact finder “to make a fair and reasonable estimate 

75. 2018 WL 6070340 (M.D. Ga. Nov. 20, 2018).
76. Id. at *2.
77. Id. (citing United States ex rel. Sherman v. Carter, 353 U.S. 210 (1957)).
78. Id.
79. 2018 WL 7204025 (S.D. Tex. Nov. 2, 2018).
80. Id. at *4.
81. Id. at *3.
82. Id. at *6.
83. 2018 WL 6179535 (D. Md. Nov. 27, 2018).
84. Id. at *9.
85. Id. at *10.
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of the amount of the damage.”86 As a result, the court granted the prime 
contractor and surety’s motion as to actual damages sought by the second-
tier subcontractor.87

In United States ex rel. Five Star Electric Corp. v. Liberty Mutual Insur-
ance Co.,88 a subcontractor filed a Miller Act claim against a payment bond 
surety seeking damages for unpaid work beyond the original contract price 
and damages for delays. The surety and prime contractor moved to dis-
miss for failure to state a claim.89 The district court granted the motion 
and denied the subcontractor’s motions for leave to amend.90 The Second 
Circuit affirmed in part and vacated in part.91 The court held that the sub-
contractor sufficiently pled its claims for unpaid work for agreed-upon 
changes because the subcontractor alleged that it had received less than the 
combined total of the original contract price and agreed-upon changes.92 
The court further held that the subcontractor failed to sufficiently plead its 
claims relating to additional work beyond agreed-upon changes and delays 
caused by the prime contractor, noting that the prime contractor did not 
approve the additional work and that the subcontractor’s delay claim was 
barred by the contract’s “no-damages-for-delay clause.”93 Finally, the court 
held that the subcontractor was barred from recovering in quantum meruit 
or unjust enrichment because the parties did not dispute the “subcontract’s 
validity or enforceability.”94

In MA Cleaning & Landscaping Design, Inc. v. Banneker Ventures, LLC,95 
the court considered whether a subcontractor could pursue claims against 
a prime contractor and its surety for extra work even though the prime 
contractor had refused to pursue such claims against the owner. The 
prime contractor and surety argued that the subcontract’s “pay-if-paid” 
clauses were a precondition to subcontractor recovery.96 The subcontrac-
tor argued that the “pay-if-paid” clauses were unenforceable under the 
prevention doctrine because the prime contractor had refused to pursue 
the subcontractor’s claim for extra work.97 The court granted the prime 
contractor and surety’s motion for summary judgment, reasoning that the 
“pay-if-paid” clauses barred the subcontractor from recovery against the 

86. Id.
87. Id.
88. 758 F. App’x 97 (2d Cir. 2018).
89. Id. at 98–99.
90. Id.
91. Id. at 98, 101.
92. Id. at 99–100.
93. Id. at 100–01.
94. Id. (citing Mid-Hudson Catskill Rural Migrant Ministry, Inc. v. Fine Host Corp., 418 

F.3d 168 (2d Cir. 2005)).
95. 2019 WL 3766488 (D. Md. Aug. 8, 2019).
96. Id. at *4.
97. Id.
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prime contractor because the owner “has not, and will not” pay for the 
subcontractor’s claim for extra work.98 The court further reasoned that the 
prime contractor was not required to pursue the subcontractor’s claim for 
extra work because the subcontract’s pass-through provision enabled the 
prime contractor to pursue claims “in its sole discretion.”99 The court lastly 
reasoned that the “pay-if-paid” clauses also barred the subcontractor from 
recovery against the surety because the subcontract contained a “‘clear and 
explicit waiver’” of rights under the Miller Act.100

8. Bad Faith
In United States ex rel. Metal Sales Manufacturing Corp. v. A.C. Dellovade, 
Inc.,101 a supplier sued a subcontractor and its payment bond surety. The 
surety moved to dismiss the supplier’s bad faith claim, arguing that the 
supplier’s claim was preempted by the Miller Act and was otherwise insuf-
ficiently pled.102 In denying the surety’s motion, the court held that the 
Miller Act does not “prohibit other separate state law claims themselves, 
premised on the underlying [construction] contract.”103 The court further 
held that the supplier’s allegations were sufficient to “provide a reasonable 
inference that [the surety] engaged in bad faith,” noting that the supplier 
alleged that the surety failed to pay, investigate, and settle the claim with-
out lawful justification.104

C. Other Bonds
1. Injunction Bond
In National Collegiate Athletic Association v. Governor of New Jersey,105 several 
sports leagues moved for an injunction preventing sports betting under 
a recently enacted New Jersey law. The leagues argued that the law vio-
lated the Professional and Amateur Sports Protection Act (“PASPA”), 28 
U.S.C. §§ 3701–3704.106 The district court agreed, granted the injunction, 
and required the sports leagues to post a multimillion-dollar bond under 
Federal Rule of Civil Procedure 65(c).107 The district court reaffirmed its 
decision in a subsequent summary judgment ruling. The New Jersey Thor-

 98. Id.
 99. Id. at *5.
100. Id. (quoting United States ex rel. Tusco, Inc. v. Clark Constr. Grp., LLC, 235 F. Supp. 

3d 745, 757 (D. Md. 2016)).
101. 2019 WL 4060876 (W.D. Okla. Aug. 28, 2019).
102. Id. at *1.
103. Id. at *2 (citing United States ex rel. Sunworks Div. of Sun Collector Corp. v. Ins. Co. 

of N. Am., 695 F.2d 455 (10th Cir. 1982)).
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105. 939 F.3d 597 (3d Cir. 2019).
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oughbred Horsemen’s Association (“Horsemen’s Association”) appealed, 
and ultimately the United States Supreme Court reversed, holding that 
PASPA’s prohibition of sports gambling was unconstitutional.108

The Horsemen’s Association sought a judgment on the injunction 
bond.109 The district court denied the motion, holding that the Horsemen’s 
Association was not “wrongfully enjoined” because PASPA’s constitutional-
ity was only introduced on appeal.110 The district court further held that 
“good cause” existed to deny the motion because PASPA was constitutional 
under binding precedent when the injunction was issued.111 The Third 
Circuit rejected this reasoning and vacated the district court’s order.112 
The Third Circuit held that the Horsemen’s Association was “wrongfully 
enjoined” because it ultimately obtained a final judgment on the merits.113 
The Third Circuit adopted the “majority” position and held that there is 
“a rebuttable presumption that a wrongfully enjoined party is entitled to 
recover provable damages up to the bond amount.”114 The Third Circuit 
further held that the related objective factors, such as the failure to miti-
gate, the reasonableness of damages, the outcome of the lawsuit, and the 
parties’ resources, did not rebut the Horsemen’s Association’s entitlement 
to recovery against the injunction bond.115

2. Appeal Bond
In Sherman v. Sherrod,116 litigation arose in connection with the sale of 
an ophthalmology practice. The buyer obtained summary judgment for 
breach of contract. The seller appealed and was required to post an appeal 
bond. The appellate court affirmed the imposition of liability for breach of 
contract but remanded for a determination of damages. On remand, the 
trial court conducted a jury trial, entered a new judgment for damages for 
breach of contract, and a separate judgment for attorneys’ fees and costs. 
The seller appealed without an additional appeal bond and the appellate 
court affirmed the separate judgment for attorneys’ fees and costs but again 
remanded the breach of contract claim for a determination of damages. On 
remand, and before a second trial on damages, the trial court ordered dis-
bursement of the appeal bond in order to satisfy the separate judgment.117

108. See Murphy v. Nat’l Collegiate Athletic Ass’n, 138 S. Ct. 1461 (2018).
109. Nat’l Collegiate Athletic Ass’n, 939 F.3d at 602.
110. Id.
111. Id. at 603.
112. Id. at 609.
113. Id. at 607.
114. Id.
115. Id. at 608.
116. 2019 WL 254353 (Mich. Ct. App. Jan. 17, 2019).
117. Id. at *1–2.
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In reversing the trial court, the appellate court reviewed the plain lan-
guage of the appeal bond and explained that “the appeal bond was issued to 
assure payment of the damages awarded for the breach of contract claim, 
and not subsequent or related judgments obtained after the issuance of the 
bond.”118 The appellate court further explained that “nothing precluded 
[the buyer] from seeking to have more than one appeal bond in this mat-
ter, particularly given the extensive number of appeals undertaken.”119 As a 
result, the appellate court concluded that the appeal bond proceeds could 
not be disbursed because “the issue of damages for the breach of contract 
remains to be determined.”120

D. Rights of Surety
1. Indemnity
In Allied World Insurance Co. v. American Western Steel, LLC,121 a surety 
brought an indemnity action for losses incurred under performance and 
payment bonds. The indemnitors argued that the indemnity agreement 
was unenforceable because third parties had rendered performance of 
the bonded contracts impossible. The indemnitors further argued that 
the surety failed to mitigate its damages. The court granted the surety 
summary judgment, holding that the indemnitors’ ability to perform the 
bonded contracts had “no legal impact” on the enforceability of the indem-
nity agreement.122 The court further rejected the indemnitors’ mitigation 
defense, explaining first, that the indemnity agreement broadly authorized 
the surety to settle claims involving the bonds, and second, that the indem-
nitors had failed to plead or otherwise argue breach of the implied cov-
enant of good faith and fair dealing.123

In International Fidelity Insurance Co. v. La Porte Construction, Inc.,124 
an indemnitor argued that the indemnity agreement was unenforce-
able because she did not read or understand the terms of the indemnity 
agreement and because she had signed the indemnity agreement under 
duress.125 The court granted the surety summary judgment, holding that 
the indemnitor had the “capacity” and “opportunity” to read the indem-
nity agreement.126 In evaluating the indemnitor’s duress defense, the court 
initially recognized that the indemnitor had satisfied the first duress ele-

118. Id. at *8.
119. Id.
120. Id. at *9.
121. 2018 WL 6602153 (S.D. Tex. Dec. 17, 2018).
122. Id. at *3.
123. Id. at *3–4.
124. 2019 WL 575886 (D. Utah Feb. 12, 2019).
125. Id. at *6.
126. Id.
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ment, “improper threat,” because the indemnitor had not received notice 
of the multimillion-dollar bonded contract before she was asked to sign 
the indemnity agreement and otherwise lacked legal counsel and relevant 
expertise.127 The court continued, however, explaining that the indemnitor 
had failed to satisfy the second duress element, “no reasonable alternative,” 
because the prospect of “financial loss” did not make the indemnitor’s right 
to refuse to sign the indemnity agreement an unreasonable alternative.128

In Arch Insurance Co. v. Centerplan Construction Co.,129 the indemnitors 
argued that the surety had breached its implied duty of good faith and 
fair dealing because its claim settlements disregarded the bonded con-
tract’s “pay-if-paid” clause, were otherwise motivated by “self-interest,” and 
because the surety conducted an insufficient investigation.130 The court 
rejected the indemnitors’ arguments, explaining in part that a surety does 
not act in bad faith simply because it settles claims that involve “colorable 
defenses.”131 The court further explained that self-interested settlements—
without evidence of improper motive—are insufficient to constitute bad 
faith.132 Lastly, the court noted that the indemnitors failed to demonstrate 
that the surety’s claim investigation was deficient, let alone “more than 
negligen[t] or unreasonable.”133

In U.S. Specialty Insurance Co. v. Strategic Planning Associates, LLC,134 after 
the bonded subcontractor refused to provide collateral, the surety settled 
the performance bond claim and waived the subcontractor’s claims against 
the prime contractor without providing further notice.135 The surety also 
made payments to the subcontractor’s suppliers and second-tier subcon-
tractors before claims were made against the payment bond.136 The surety 
filed an indemnity action and moved for summary judgment, relying on 
language in the indemnity agreement that barred the indemnitors from 
challenging the surety’s good faith in settling claims if the indemnitors 
failed to provide requested collateral.137 The indemnitors asserted that the 
surety acted in bad faith because its settlement with the prime contractor 
resolved claims outside the scope of the subcontract and its payments to 

127. Id. at *7.
128. Id. at *8.
129. 368 F. Supp. 3d 350 (D. Conn. 2019).
130. Id. at 370–79.
131. Id. at 372.
132. Id. at 372–74. 
133. Id. at 375–79 (citing PSE Consulting, Inc. v. Frank Mercede & Sons, Inc., 838 A.2d 
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suppliers and second-tier subcontractors were made before those suppliers 
and subcontractors made claims on the payment bond.138

The court granted the surety’s motion in part, holding that the indem-
nitors were barred from challenging the surety’s good faith in settling 
payment and performance bond claims because the subcontractor failed 
to post collateral upon request in accordance with the indemnity agree-
ment.139 The court ruled, however, that the indemnity agreement’s collat-
eral requirement was inapplicable with respect to “other losses sustained 
or expenses incurred where a claim had not been asserted against [the 
surety].”140 Therefore, the court denied the surety’s motion with respect to 
pre-claim payments made to the subcontractor’s suppliers and second-tier 
subcontractors, allowing the indemnitors to challenge the surety’s good 
faith in making these payments.141

In Colonial American Casualty & Surety Co. v. Sevinor,142 two indemnitors 
appealed a trial court decision awarding a surety damages in connection 
with losses incurred under payment and performance bonds. The indemni-
tors argued that the payment bonds were unenforceable because they “failed 
to conform” to statutory requirements “governing bidding procedures for 
public construction projects.”143 The appellate court affirmed, holding that 
the indemnitors were liable for the surety’s losses even if the bonds were 
unenforceable because the indemnity agreement required indemnification 
if the surety made payments “in good faith under [its] belief that . . . [it] 
was or might be liable therefor.”144 The appellate court continued, explain-
ing that the undisputed facts established that the surety paid the claims 
under the good faith belief that it was liable under the bonds because the 
claims appeared timely and legitimate, and the indemnitors otherwise did 
not object after receiving notice.145

2. Collateral Deposit
In re LDR Industries, LLC146 involved competing claims to an irrevocable 
letter of credit (“ILOC”) submitted by the debtor to its surety after execut-
ing a second indemnity agreement. The surety moved for summary judg-
ment, arguing that it was entitled under an earlier indemnity agreement to 
apply the ILOC toward losses incurred on a custom bond posted before 

138. Id. at 688.
139. Id. at 690.
140. Id.
141. Id. at 690 –91.
142. 2019 WL 3187742 (Mass. App. Ct. July 16, 2019), appeal denied, 132 N.E.3d 942 

(Mass. 2019).
143. Id. at *1 (citing Mass. Gen. Laws ch. 84, § 44F).
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146. 2018 WL 6177133 (Bankr. N.D. Ill. Nov. 8, 2018).
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the ILOC was submitted. In response and in a cross-motion for summary 
judgment, the debtor argued that the ILOC should be released for distri-
bution under its reorganization plan because it could not be applied ret-
roactively.147 The bankruptcy court granted the surety’s motion, holding 
that neither the language of the first indemnity agreement nor the ILOC 
barred retroactive application.148 The court emphasized that the ILOC 
itself did not reference any specific bond number, bond amount, or bond 
period.149

In American Contractors Indemnity Co. v. Sailsbery,150 a surety moved for 
a temporary restraining order and preliminary injunction compelling 
indemnitors to post cash collateral. The surety alleged that the indemni-
tors “may be dissipating or hiding assets” and that it “fear[ed]” at least one 
indemnitor was taking steps to conceal, remove, or dissipate assets in an 
attempt to avoid its obligations.151 The court denied the surety’s motion, 
noting that “beliefs and fears” are insufficient to demonstrate irreparable 
harm and that the surety otherwise failed to demonstrate that its potential 
bond loss was not “redressable by a money judgment.”152

In Fidelity & Deposit Co. of Maryland v. Edward E. Gillen Co.,153 a surety 
filed suit against an indemnitor in connection with its losses under payment 
bonds. The surety and indemnitor settled all claims except the surety’s claim 
for quia timet seeking cash collateral and restricting money disbursement. 
After the surety and indemnitor filed cross-motions for summary judg-
ment, the district court dismissed the surety’s remaining claim, explaining 
that the indemnitor’s insolvency precludes quia timet relief.154 On appeal, 
the Seventh Circuit rejected the district court’s reasoning, explaining that 
“insolvency does not preclude quia timet relief” because an indemnitor’s 
“insolvency may often serve as a reasonable basis” to seek court interven-
tion.155 The court affirmed on alternative grounds, however, explaining 
that state and federal precedent prevented the surety from supplementing 
its rights under the written indemnity agreement with equitable principles 
such as quia timet.156

147. Id. at *6.
148. Id. at *8–9.
149. Id. at *10.
150. 2019 U.S. Dist. LEXIS 95796 (D. Nev. June 6, 2019).
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153. 926 F.3d 318 (7th Cir. 2019).
154. Id. at 321, 323–24.
155. Id. at 323–24.
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3. Subrogation
In United States ex rel. Wesco Distribution, Inc. v. Liberty Mutual Insurance 
Co.,157 an owner terminated a bonded contract and entered into a take-
over agreement with the principal’s surety (“Surety A”). Surety A entered 
into a ratification agreement with the principal’s subcontractor and later 
defaulted the subcontractor and terminated the subcontract.158 Surety A 
asserted claims against the subcontractor’s surety (“Surety B”) for breach 
of the subcontract and breach of the payment and performance bonds.159 
After Surety A obtained judgment against Surety B, Surety B appealed, 
asserting that Surety A could not assert a claim against the bonds because 
it was not a “successor” to the principal and, in the alternative, that Surety 
B’s obligations under the performance bond were discharged by “mate-
rial alteration” of the bonded subcontract caused by the ratification agree-
ment.160 The Eighth Circuit affirmed the judgment, holding that Surety 
A became equitably subrogated to its principal’s rights when it satisfied 
the principal’s obligations under the prime contract and subcontract, thus 
qualifying Surety A as a successor to the principal.161 The court further 
held the ratification agreement did not discharge the performance bond 
because it “expressly left the [s]ubcontractor’s performance obligations, 
time to complete its work, and compensation unchanged.”162

In Liberty Mutual Insurance Co. v. SBN V FNBC LLC,163 a principal 
defaulted on numerous bonded projects and the surety completed per-
formance, paid subcontractors and suppliers, and otherwise fulfilled its 
bonded obligations. The surety filed suit against the principal’s lender 
seeking declaratory judgment that it had a “priority interest in all bonded 
contract receivables and funds to the extent of net losses.”164 Both par-
ties moved for partial summary judgment regarding bonded projects with 
receivables exceeding costs and expenses incurred by the surety. The surety 
argued that it was entitled to offset its losses on bonded projects with com-
mon owners because it was “equitably subrogated to the rights of the proj-
ect owners” by fulfilling its bonded obligations.165 The court disagreed, 
explaining that the surety could not “use surplus funds from one project 
to defray losses taken on other projects, even if the projects have com-
mon owners.”166 The court held that the surety had a superior interest in 
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receivables and contract funds on each bonded project up to the amount of 
the surety’ net loss, whereas the lender’s successor-in-interest had superior 
interest in any surplus.167

In re Kappa Development & General Contracting Inc.168 involved compet-
ing claims by a surety and secured lender to retainage on two construction 
projects held by the debtor-in-possession. The surety claimed that it was 
entitled to the retainage under the principle of equitable subrogation.169 
The secured lender relied on its perfected security interest in the debt-
or’s accounts receivable, general intangibles, and account proceeds.170 The 
bankruptcy court granted the surety’s motion, holding that the surety was 
entitled to retainage on the first project, in which the debtor defaulted pre-
petition, because equitable subrogation was not dependent on perfection 
and alternatively, the secured lender’s claim was unenforceable because the 
debtor, as a defaulting contractor, had no rights in the retainage.171 The 
bankruptcy court further held that the surety was entitled to retainage on 
the second project, in which the debtor defaulted post-petition, because 
the retainage never became property of the estate.172

4. Attorney Fees
In International Fidelity Insurance Co. v. Americaribe-Moriarty JV,173 a perfor-
mance bond surety sought attorneys’ fees against an obligee after obtaining 
summary judgment discharging the bond. The district court granted the 
surety’s motion pursuant to the bonded contract’s general indemnity provi-
sion and the reciprocal effect of a state statute.174 The obligee appealed the 
attorneys’ fee award, and the appellate court reversed. The Eleventh Circuit 
reasoned that state law limited the general indemnification provision to “lia-
bility for claims brought by third parties, and not to suits between the con-
tracting parties.”175 Because the general indemnification provision was limited 
to third-party claims, neither the surety nor its principal could recover attor-
neys’ fees under the general indemnity provision against the obligee.176

In Hunt Construction Group, Inc. v. Cobb Mechanical Contractors, Inc.,177 the 
court considered whether a surety could assert a claim for breach of contract 
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173. 906 F.3d 1329 (11th Cir. 2018).
174. Id. at 1335 (citing Fla. Stat. § 57.105(7)).
175. Id. at 1336–37.
176. Id. at 1339.
177. 2018 WL 5114151 (W.D. Tex. Oct. 18, 2018), adopted by slip op. (W.D. Tex. Nov. 5, 

2018).



Tort Trial & Insurance Practice Law Journal, Spring 2020 (55:2)316

against an obligee under a performance bond. The obligee filed a motion to 
dismiss the surety’s breach of contract claim, arguing that Texas law did not 
recognize an affirmative claim for damages by a surety against an obligee.178 
The court granted the obligee’s motion, reasoning that an obligee “cannot 
be sued for breach” because it is a beneficiary under a performance bond 
that “takes on no affirmative obligations.”179 The court further reasoned 
that the surety’s position that the obligee’s actions excused the surety’s per-
formance was a defense and not an affirmative claim.180

II. FIDELITY LAW

A. Financial Institution Bonds
In Janney Montgomery Scott, LLC v. National Union Fire Insurance Co. of 
Pittsburgh,181 the insured on a financial institution bond claimed dam-
ages arising from a Ponzi scheme conducted by its former employee. The 
insured’s former employee convinced clients to withdraw substantial sums 
of money from their accounts and deposit them into an account controlled 
by the employee.182 With respect to payments made to these clients by the 
insured, the court held that coverage hinged on whether the insured was 
legally obligated to its clients for the wrongful acts of its former employee. 
As to legal fees and other defense costs incurred from defending such claims, 
the court held they were excluded from coverage because arbitrations fell 
within the “legal proceeding” exclusion.183 Finally, the court held the bond 
did not offer coverage for the clients’ loss of use of funds, because that 
amounted to “potential” income that was expressly excluded by the bond.184

B. Computer Fraud Coverage
In Tidewater Holdings, Inc. v. Westchester Fire Insurance Co.,185 the court 
granted summary judgment in favor of the insurer on a claim for coverage 
under the computer fraud provision of its policy. The claim arose after the 
insured’s employee altered payment details for one of its clients after being 
directed to do so by an imposter’s email. This resulted in multiple pay-
ments to the imposter’s account.186 The insurer agreed to provide coverage 
under the supplemental funds transfer endorsement, which provided for 
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coverage in less than the total amount of the loss.187 This endorsement also 
included exclusions that the insurer would not be liable for any loss result-
ing from any fraudulent transfer request under any insuring clause other 
than the supplemental funds transfer endorsement.188 The court agreed 
with the insurer that the losses arose as the result of a fraudulent transfer 
request such that there coverage was excluded under the computer fraud 
provision.189

In Posco Daewoo America Corp. v. Allnex USA, Inc.,190 the insured was 
hacked by an imposter posing as an employee, who obtained wire pay-
ments from the insured’s customer for outstanding receivables.191 After 
failing to recover from its customer, the insured sought to recover for 
losses it claimed were caused by computer fraud. The court granted the 
insurer’s motion to dismiss, holding that the insured did not sufficiently 
plead that it owned the funds and establish there was a loss of covered 
property.192 Furthermore, the court found that an account receivable is not 
tangible property.193

Sanderina, LLC v. Great American Insurance Co.194 focused on whether a 
court should stay an insured’s discovery pending a ruling on the insurer’s 
motion for summary judgment. The insurer issued a commercial crime 
policy that covered “loss resulting directly from the use of a computer ‘to 
gain access to [the insured’s] computer system.’”195 The insured alleged an 
imposter, acting as the owner, convinced its controller to deposit a large 
sum of money into the imposter’s bank account. The insured’s corporate 
designee testified at deposition that there was no evidence of a breach 
of the insured’s computer network, although such a breach was possible. 
The insurer filed a motion for summary judgment and sought to stay the 
insured’s issuance of discovery, arguing that the testimony of the insured’s 
corporate designee provided sufficient facts upon which to determine sum-
mary judgment. The insured opposed the motion to stay and sought an 
extension of discovery by arguing that additional discovery would assist 
the insured in defending summary judgment. The court ruled in favor of 
the insurer and stayed discovery, noting that the insured pointed to no 
additional discovery that would aid in determining whether a breach of the 
computer network occurred.196 The court took a “preliminary peek” at the 
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pending motion for summary judgment and noted that it could be decided 
without additional discovery.197

C. Employee Theft Coverage
1. Who Is an Employee
The policy in Albany Airport HIE, LLC v. Hanover Insurance Group, Inc.198 
included a Special Employee Theft Exclusion that excluded coverage for 
loss resulting from theft by one of the insureds or its members.199 The 
policy defined “member” to include an owner of an LLC.200 The insureds 
argued that the theft was carried out in the manager’s individual capacity 
as an employee rather than a “member”; therefore, the exception did not 
apply.201 The court granted the insurer’s motion for summary judgment, 
holding that because the theft was performed by the sole member of an 
LLC which was a named insured under the policy, the exception applied.202

In Greenwald v. Western Surety Co.,203 the insurer issued a dishonesty bond 
to a neurosurgeon’s professional corporation.204 The insured company 
employed a business and financial manager, who in addition to working 
for the insured P.C. acted as the neurosurgeon’s “personal assistant,” and 
was responsible for managing a real estate company owned by the neuro-
surgeon.205 The financial manager’s separate duties, coupled with the theft 
scheme, raised issues regarding who was an insured under the bond and 
what losses were covered. The court first held that the only insured under 
the bond was the P.C., not the neurosurgeon individually or his real estate 
company.206 Thus, the P.C. could only recover losses that it sustained while 
the employee was acting in the ordinary course of business for the P.C.207 
The court then reversed the trial court’s grant of summary judgment to the 
P.C., finding that issues of material fact existed as to the amount of losses 
sustained by the P.C.208 

In C.S. Crossan, Inc. v. Federal Insurance Co.,209 the Eighth Circuit affirmed 
an order of summary judgment in favor of the insurer concluding that cov-
erage was precluded under an “Employee Theft” and “Forgery” policy.210 
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The claim arose from malfeasance by an administrative assistant of a 
property management-company who forged checks directed to herself on 
accounts belonging to the owners of the managed commercial rental prop-
erties.211 The parties disputed whether the administrative assistant was an 
authorized representative such that the policy’s “Authorized Representa-
tive” exclusion applied, or whether the assistant was an “employee” such 
that the claim was covered under the policy’s “Employee Theft” cover-
age.212 The court found that the assistant’s lack of check-signing authority 
did not preclude her from being an authorized representative. Because she 
was an authorized representative of the commercial property owner, cover-
age was excluded under the policy.213 In addition, the court found that she 
did not satisfy the policy’s express requirements for being an “employee” 
whose acts could result in coverage under the policy’s “Employee Theft” 
provision.214

2. Direct Loss
In rePlanet Holdings, Inc. v. Federal Insurance Co.,215 the insured purchased 
a crime policy, which covered “direct losses” as a result of the employee’s 
actions.216 An employee of the insured stole printers and created vouch-
ers.217 The insurer claimed that the policy did not cover the loss because 
the insured did not suffer a “direct loss” and, instead, suffered financial loss 
only after the unauthorized vouchers were cashed in.218 The insured sought 
to amend the complaint to add allegations that the insurer systematically 
denies all first-party claims and to add a cause of action for fraud, con-
tending that the policy is illusory.219 The insurer argued that the claim for 
fraud was futile and did not meet the Rule 12(b)(6) threshold.220 The court 
allowed the amendment, and noted that, by issuing the policy, the insurer 
made a tacit representation that the policy would have value in the areas of 
purported coverage.221

In Summit Real Estate Management, LLC v. Mid-Century Insurance Co.,222 
the insured’s employee engaged in a scheme of embezzlement that extended 
over multiple policy years. The policy provided coverage for “direct loss” 

211. Id.
212. Id. 
213. Id. at 1148.
214. Id. at 1149.
215. 2019 WL 3337907 (E.D. Cal. July 25, 2019).
216. Id. at *2.
217. Id. at *1.
218. Id. at *2.
219. Id.
220. Id. at *8.
221. Id.
222. 445 P.3d 905 (Or. Ct. App. 2019).
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from employee dishonesty discovered within one year from the end of the 
policy period. It also contained a “prior insurance” insurance provision for 
losses occurring during the period of any prior insurance and that would 
have been covered, “except that the time within which to discover the loss 
or damage had expired.”223 The insured argued that this prior insurance 
provision included all prior policy years wherein the loss occurred, while 
the insurer argued that it applied only to losses in the policy year immedi-
ately prior to discovery.224 The court held that the “prior insurance” provi-
sion applied only to losses in the policy year prior to discovery.225 The court 
further held that the insured’s costs in auditing and documenting the claim 
were not direct losses under the policy.226 

3. Discovery of Loss
In Franklin County Commission v. Madden,227 the court granted the insurer’s 
motion to dismiss, finding that the loss was not covered because the insured 
did not discover the loss in the period dictated by the terms of the policy. 
The court disagreed with the insured’s argument that the insurer fraudu-
lently suppressed the fact that the insured needed to purchase additional 
insurance after the cancellation of the prior policy.228 The court found that 
there was no legal duty on the insurer to inform the insured of the need for 
additional coverage.229

In Starr Insurance Holdings, Inc. v. United States Specialty Insurance Co.,230 
the court granted summary judgment in favor of the insurer on a claim 
under a policy covering dishonest or fraudulent acts of an employee. The 
court found that the insured had discovered the alleged dishonest acts 
before the policy period.231 Furthermore, the court found that the loss 
arose from the breach of contract and not from employee dishonesty such 
that the claim was not covered under the fidelity bond.232 

4. Single or Separate Occurrences
In Law Tanning Co., LLC v. Westfield Insurance Co.,233 the insured sought 
coverage under a commercial crime insurance policy, arguing each check 
was a separate occurrence. The insurer argued that the loss was a single 

223. Id. at 906.
224. Id.
225. Id. at 910.
226. Id. at 912.
227. 2019 WL 4143042 (N.D. Ala. Aug. 30, 2019).
228. Id. at *5.
229. Id.
230. 2019 WL 954756, at *1 (N.Y. Sup. Ct. Feb. 27, 2019).
231. Id. at *2–3.
232. Id. at *3.
233. 2018 WL 6411398 (E.D. Wis. Dec. 6, 2018).
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occurrence with policy limits of $25,000.234 Further, the insurer argued that 
the insured was owed nothing under the policy because the office manager 
had paid back more than the insured lost during the policy period.235 The 
court found that both an isolated act of dishonesty and multiple acts of 
dishonesty by the same employee must be treated as a single occurrence 
under the policy.236 Since the policy covered all losses no matter when they 
were sustained, the employee’s partial repayment of the loss did not elimi-
nate the insured’s right to recovery of the $25,000 policy limits.237

5. False Pretense Exclusion
In Rainforest Chocolate, LLC v. Sentinel Insurance Co.,238 the court found that 
the False Pretense Exclusion did not preclude coverage for the insured’s 
loss. The claim arose after an employee received an email from a fraudster 
purporting to be from the employee’s manager, instructing the employee 
to transfer funds electronically to an outside bank account. The insured 
sought coverage under its business-owner policy. The insurer denied the 
coverage under the False Pretense Exclusion, which stated that the insurer 
would not pay for “physical loss” caused by a fraudulent scheme.239 The 
court held that the False Pretense Exclusion’s use of the undefined term 
“physical loss” was ambiguous.240 The court found that the policy used the 
terms “physical loss” and “loss” at different points in the policy, “lead[ing] 
the average reader to assume there was some difference between them.”241 
The court held the term’s ambiguity should be construed against the 
insurer and, as a result, the exclusion did not bar coverage.242

234. Id. at *2.
235. Id.
236. Id. at *3–4.
237. Id. at *6.
238. 204 A.3d 1109 (Vt. 2018).
239. Id. at 1112.
240. Id. at 1115.
241. Id. at 1116.
242. Id.
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Do accidental death policies require a causal connection between an 
insured’s intoxication and death in order for a policy’s intoxication exclu-
sion to apply? Was it error for a district court to collect, sua sponte, cita-
tions to hundreds of cases involving the insurer in the case before it and 
conclude those decisions were evidence that the insurer’s benefit decision 
was infected with bias? If an insured becomes disabled due to substance 
abuse, steals from clients and loses his professional license, then learns to 
manage his addiction but cannot reacquire his professional license, is he 
still disabled under a disability insurance policy? For ERISA cases, when 
is substantial compliance with governing regulations acceptable? And 
under what circumstances can a claimant be said to have “actual knowl-
edge” of a breach of a fiduciary duty such that ERISA’s limitations period 
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is triggered? Is the so-called Individual Mandate of the Patient Protection 
and Affordable Care Act unconstitutional? If so, is the Affordable Care Act 
unconstitutional? 

These questions and more were answered by courts during this survey 
period and are discussed in this year’s article. We also discuss three sig-
nificant stranger-owned life insurance (“STOLI”) decisions decided this 
survey period that lend support to the argument that such policies are 
void ab initio, notwithstanding investors’ feigned compliance with insur-
able interest requirements. And finally, this article examines the issues and 
arguments before the United States Supreme Court following its grant of 
certiorari in a case that asks whether the federal government owes insurers 
in excess of $12 billion under the Affordable Care Act.

I. ACCIDENTAL DEATH

In this year’s cases involving accidental death and dismemberment policies, 
courts continued to attempt to define the term accident; addressed intoxi-
cation, crime, illness, and medical treatment exclusions; and considered 
whether self-inflicted injuries constitute an accident. 

A. “Accidents Can Happen to You”:1 What Constitutes an Accident?
In last year’s article, we discussed the district court’s decision in Tran v. 
Minnesota Life Insurance Co.,2 which considered whether an accidental 
death policy covered an individual’s death by autoerotic asphyxiation.3 The 
police found the insured hanging from his basement rafters with a towel 
and rope around his neck.4 The assistant medical examiner who performed 
the autopsy determined the insured died from autoerotic asphyxiation, due 
to the sexual paraphernalia found around his body and measures he had 
taken “to protect himself from strangulation.”5 The ERISA-governed ben-
efit plan provided coverage for accidental death caused by an “accidental 
injury,” which meant death resulting “directly and independently of dis-
ease or bodily infirmity, from an accidental injury which is unexpected and 
unforeseen.”6 The policy excluded coverage for death that “results from or 
is caused directly by . . . suicide or attempted suicide or other self-inflicted 
injuries.”7 The district court considered whether cerebral hypoxia qualified 

1. REO Speedwagon, Accidents Can Happen, on Life As We Know It (Epic Records 1987). 
2. 2018 WL 1156326 (N.D. Ill. Mar. 5, 2018).
3. Id.
4. Id. at *2.
5. Id.
6. Id. at *1.
7. Id.
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as an “injury” under the policy.8 It ultimately found the insured subjectively 
intended to survive and entered judgment for the beneficiary.9 Minnesota 
Life appealed.10 

The Seventh Circuit, departing from the district court’s analysis, focused 
on the meaning of “injury,”11 considering the term as a layperson would.12 
The district court had relied on three cases13 to determine if autoerotic 
asphyxiation and the ensuing cerebral hypoxia qualified as an injury.14 First, 
the decision in Santaella v. Metropolitan Life Insurance Co. held that an acci-
dental overdose death did not result from an intentionally self-inflicted 
injury where there was no evidence the insured intended to injure herself 
when overdosing on a legally prescribed painkiller.15 The Seventh Circuit 
did not find the decision in Santaella instructive, however, as to whether 
autoerotic asphyxiation was an injury.16 

It also declined to adopt the reasoning from the Ninth Circuit’s decision 
in Padfield v. AIG Life Insurance Co.17 or from the Second Circuit’s decision 
in Critchlow v. First UNUM Life Insurance Co. of America,18 two cases involv-
ing autoerotic asphyxiation deaths and accidental death coverage. Those 
decisions, the Seventh Circuit explained, were based on the false premise 
“that the act of strangling oneself is severable into distinct phases and dis-
tinct injuries.”19 The court accepted that those who engage in autoerotic 
asphyxiation seek pleasurable experiences, but found that “choking oneself 
by hanging from a noose” restricts oxygen to the brain and causes a brain 
injury.20 Because the insured intentionally performed autoerotic asphyxi-
ation and because that is in itself an injury, the insured’s death fell under 
the self-inflicted injury exclusion.21 The Seventh Circuit clarified, however, 
that its ruling was not a “per se” rule for all autoerotic asphyxiation cases, 
as facts and policy language vary.22 

 8. Id. at *6.
 9. Id. at *10.
10. Tran v. Minn. Life Ins. Co., 922 F.3d 380 (7th Cir. 2019). 
11. Id. at 382.
12. Id. at 383.
13. Santaella v. Metro. Life Ins. Co., 123 F.3d 456 (7th Cir. 1997); Padfield v. AIG Life Ins. 

Co., 290 F.3d 1121 (9th Cir. 2002); Critchlow v. First UNUM Life Ins. Co. of Am., 378 F.3d 
246 (2d Cir. 2004).

14. Tran, 922 F.3d at 383. 
15. Id.
16. Id.
17. 290 F.3d 1121 (9th Cir. 2002).
18. 378 F.3d 246 (2d Cir. 2004).
19. Id. at 383–84.
20. Id. at 384–85.
21. Id. at 386.
22. Id.
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In Boyer v. Schneider Electric Holdings, Inc. Life & Accident Plan,23 a case 
involving an insured’s death in a single-car collision, the court adopted the 
widely-accepted standard for determining whether an occurrence consti-
tutes an “accident” set forth in Wickman v. Northwestern National Insurance 
Co.24 Wickman provides that “an event is an accident if the decedent did not 
subjectively expect to suffer an injury similar in type or kind to that suf-
fered and the suppositions underlying that expectation were reasonable.”25 
Such determinations should be made from the insured’s perspective, 
“allowing the insured a great deal of latitude and taking into account the 
insured’s personal characteristics and experiences.”26 If the insured’s sub-
jective expectation cannot be determined, the question becomes “whether 
a reasonable person, with background and characteristics similar to the 
insured, would have viewed the injury as highly likely to occur as a result of 
the insured’s intentional conduct.”27 Agreeing with plaintiff that the Wick-
man standard should have been applied in this ERISA governed-action, 
the Boyer court remanded the case to the plan to reconsider its accident 
analysis applying that standard.28 

B. “Blame It on the Alcohol”:29 Alcohol and Drug Intoxication Cases
The insured in Calderon v. Hartford Life & Accident Insurance Co.30 died in a 
motorcycle accident. The toxicology report showed he was intoxicated at 
the time of the collision.31 The insurer noted the insured’s level of intoxi-
cation would have affected his ability to reasonably react when another 
vehicle pulled in front of him, which could have reduced the severity of 
the crash.32 The insurer denied coverage on two grounds: (1) the loss 
fell within the policy’s intoxication exclusion,33 and (2) the injury did not 
“result[] directly from an accident” and “independently of all other causes” 
and, therefore, was not a covered injury.34

The court observed that several other courts have suggested there is 
an implicit causation requirement in intoxication exclusions that requires 
insurers to identify a connection between the injury and the insured’s intox-
ication before applying the exclusion.35 The court found that reasoning 

23. 350 F. Supp. 3d 854, 866 (W.D. Mo. 2018).
24. 908 F.2d 1077 (1st Cir. 1990). 
25. Boyer, 350 F. Supp. 3d at 866.
26. Id.
27. Id.
28. Id. at 867.
29. Jaime Foxx, Blame It ft. T-Pain, on Intuition (J Records 2008). 
30. 372 F. Supp. 3d 1259, 1263 (D.N.M. 2019). 
31. Id.
32. Id.
33. Id.
34. Id.
35. Id. at 1268.
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persuasive and held that the exclusion at issue contained a causation require-
ment.36 And because the court could not conclude that the insured’s intoxi-
cation caused or contributed to his death,37 it granted summary judgment 
to plaintiff.38 

It bears noting that before the court examined the exclusion’s applicabil-
ity, it considered whether the insured’s death occurred “independently of 
all other causes,” referring to LaAsmar v. Phelps Dodge Corp. Life, Accidental 
Death & Dismemberment & Dependent Life Insurance Plan39 to analyze that 
issue. In LaAsmar, the insured died in a single-vehicle rollover while intoxi-
cated.40 Under the policy, the crash had to be the sole cause of the loss; 
the insurer found the crash was not the sole cause of the loss because the 
insured’s intoxication contributed to the loss.41 The LaAsmar court deter-
mined, however, that the policy language required inquiry into the cause of 
the death, not the cause of the crash.42 Since the death certificate provided 
that the insured died from head and internal injuries suffered in a motor 
vehicle crash,43 the crash was the sole cause of the loss in LaAsmar and the 
insurer erred in denying the claim.44 The Calderon court found that reason-
ing persuasive.45 Because the insured’s death certificate in Calderon stated 
the cause of death was multiple blunt force injuries and did not mention 
intoxication as a cause of his death,46 the court held the insurer erred in 
finding that the insured’s death was not the direct result of an accident that 
occurred independently of all other causes.47 

In McGuiggin v. Zurich American Insurance Co.,48 plaintiff’s son died from 
acute fentanyl intoxication. The decedent’s autopsy and death certificate 
listed his cause of death as “acute fentanyl intoxication” and described his 
manner of death as an “accident” that occurred due to “substance abuse or 
snorting illicit drugs.”49 The insurer denied coverage claiming the death 
was not a covered loss due to a covered injury and that the suicide exclusion 
and Exclusion 8 applied.50 The policy’s Exclusion 8 excluded losses “caused 

36. Id. at 1269.
37. Id. at 1270.
38. Id.
39. 605 F.3d 789, 801 (10th Cir. 2010). 
40. Calderon, 372 F. Supp. 3d at 1267.
41. Id.
42. Id.
43. Id.
44. Id.
45. Id.
46. Id. at 1268.
47. Id.
48. 2019 WL 1333268, at *1 (D. Mass. Mar. 25, 2019). 
49. Id. at *2 (under the policy, a “Covered Injury” was an “caused by accidental means 

which is independent of all other causes”).
50. Id.



Health Insurance, Life Insurance, and Disability Insurance Law 329

by, contributed to, or result[ing] from: . . . being under the influence of 
any prescription drug, narcotic, or hallucinogen, unless . . . prescribed by a 
physician and taken in accordance with the prescribed dosage.”51 

Plaintiff argued there was no evidence to suggest her son committed 
suicide and that Exclusion 8 applied only to prescription and not illicit 
drugs.52 Reevaluating Plaintiff’s claim, the insurer affirmed the denial of 
coverage, including reliance on Exclusion 8, but no longer relied on the 
suicide exclusion.53 Plaintiff sued, arguing that because the insurer did not 
carve out a separate exclusion for “alcoholism, drug addiction or the use 
of any drug or narcotic,” Exclusion 8 should be limited to prescription 
drugs.54 The court disagreed, holding that the insurer’s reading of Exclu-
sion 8 was reasonable.55 It explained that Plaintiff’s assertion that “prescrip-
tion” in Exclusion 8 modifies “drug,” “narcotic,” and “hallucinogen” was 
incorrect because while “prescription drug” is a commonly used phrase, 
“prescription narcotic” and “prescription hallucinogen” are not.56 The 
court then held that not only is fentanyl a narcotic, but it is also a prescrip-
tion drug for which the decedent had no valid prescription.57 The court 
entered judgment for the insurer.58

C. “I Ain’t Got a Fever, Got a Permanent Disease”:59 When Are Deaths 
Resulting from Illness or Medical Treatment Excluded?
In Long v. Aetna Insurance Co.,60 the insured died after accidentally tak-
ing several prescription drugs at the same time. In this ERISA-governed 
action, the insurer found that the insured’s death was not covered under 
the subject accidental death policy because, inter alia, it was caused by 
taking medication prescribed to treat a medical condition and, therefore, 
fell within a coverage exclusion.61 The policy excluded coverage for losses 
caused by “illness or disease due to a reaction to drug or medication.”62 
Because the administrative record conclusively established that the dece-
dent’s death resulted from an acute combined drug intoxication,63 the court 

51. Id.
52. Id.
53. Id.
54. Id. at *4.
55. Id.
56. Id.
57. Id.
58. Id. at *5.
59. Bon Jovi, Bad Medicine, on New Jersey (PolyGram 1988). 
60. 2019 WL 4931352, at *1 (N.D. Tex. Aug. 21, 2019).
61. Id. at *2 (insurer also arguing the death was not an “accident” under the policy because 

it was not a “sudden external trauma producing objective symptoms of an external bodily 
injury”).

62. Id. at *5.
63. Id.
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held there was no coverage under the policy due to the medication exclu-
sion.64 The court next considered the policy’s medical-treatment exclu-
sion, which excluded any “loss caused or contributed to by . . . medical or 
surgical treatment except where the loss is caused by an infection which 
results directly from an accident or surgery needed because of an injury.”65 
Because the insured’s death was caused by an overdose of medications pre-
scribed to treat a medical condition and not “by an infection resulting from 
an ‘accident,’ [or from] surgery needed due to an injury,”66 the death fell 
within the exclusion and was not covered. For all of these reasons, the court 
held the insurer’s denial of benefits was not an abuse of discretion, granting 
summary judgment to the insurer.67

In Arruda v. Zurich American Insurance Co.,68 the insured died in a car 
accident and the cause of death listed on the autopsy report was hyper-
tensive heart disease. A postmortem toxicology report also found mari-
juana in his system at the time of the crash.69 In this ERISA-governed 
action, the insurer argued the insured died from heart disease, which was 
a pre-existing medical condition. A physician conducting a medical record 
review concluded the insured experienced a cardiac event at the time of 
the accident causing his death.70 The autopsy corroborated this, noting 
the primary cause of death was “cardiac arrest” and the secondary cause 
was “motor vehicle accident.”71 Plaintiff pointed out that another medical 
reviewer contradicted this position, finding “it is impossible to know what 
caused the crash.”72 

The district court determined that the evidence of causation was “insub-
stantial at best,”73 observing that the individuals the insurer relied on for its 
causation determinations had no meaningful training or expertise to sup-
port their conclusions.74 The insurer’s reliance on the medical reviewer’s 
conclusion that the insured died due to heart disease was unreasonable, the 
court concluded,75 noting that another medical reviewer found the imme-
diate cause of death was “a combination of multiple blunt force impact 
bodily injuries and positional asphyxia.”76 The insured’s history of heart 
disease by itself was insufficient to support a conclusion that heart disease 

64. Id.
65. Id.
66. Id.
67. Id.
68. 366 F. Supp. 3d 175, 177–78 (D. Mass. 2019). 
69. Id. at 178.
70. Id. at 183–84.
71. Id. at 184.
72. Id.
73. Id. at 185.
74. Id.
75. Id.
76. Id.
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was the cause of death,77 particularly where a physician found that “interro-
gation of the internal cardiac defibrillator did not show any abnormal heart 
rhythms prior to the accident” and there was evidence the insured was alive 
at the time of the crash.78 

The argument that the death was excluded because the insured was 
under the influence of marijuana at the time of the crash fared no bet-
ter.79 Although the subject policy excluded losses caused by, contributed to, 
or resulting from being under the influence of narcotics,80 the court held 
there was no evidence showing how the marijuana would have affected the 
insured and whether it would have impaired his driving and caused the car 
accident.81 Therefore, the court declined to find that the exclusion applied, 
entering summary judgment for plaintiff beneficiary.82

D. “A Smooth Criminal”:83 When Is Death That Occurs While the Insured Is 
in the Act of Committing a Crime Excluded from Coverage? 
In American General Life Insurance Co. v. Whitaker,84 the insurer sought a 
declaratory judgment that it properly denied accidental death benefits. The 
policy contained an exclusion for death caused or contributed to by “com-
mission of or attempt to commit an assault or felony.”85 After the insured 
was shot and killed by a police officer,86 the insurer denied coverage argu-
ing there was no accident and the crime exclusion applied.87 The evidence 
compiled for summary judgment showed the insured came at police offi-
cers with knives and refused to follow direct orders to stop.88 That conduct, 
the court explained, constituted an aggravated assault on a peace officer 
under Louisiana law, which was a crime.89 The insured’s death, therefore, 
fell within the policy’s crime exclusion.90

The court also initially explained that under Louisiana law an insured’s 
death is not accidental if the person was killed in a situation where they 
were the aggressor.91 Based on the summary judgment evidence and the 
undisputed record in another related civil action, it was established that 

77. Id.
78. Id.
79. Id. at 186.
80. Id.
81. Id. at 186–87.
82. Id. at 187.
83. Michael Jackson, Smooth Criminal, on Bad (Epic Records 1987). 
84. 2019 WL 4673172, at *1 (E.D. La. Sept. 25, 2019).
85. Id.
86. Id. at *2.
87. Id. at *6–7.
88. Id. at *7. 
89. Id. 
90. Id. at *5–7. 
91. Id. at *6.
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the insured was the aggressor in the situation leading to his death.92 His 
death therefore was not accidental under the policy and the insurer prop-
erly denied the claim.93 

In Caldwell v. UNUM Life Insurance Co. of America,94 the insured was 
killed when he was thrown from the car he was driving at 74 miles per hour 
on an unpaved road. The key issue was whether his policy’s crime exclu-
sion applied.95 The district court agreed with the insurer that the exclusion 
applied, as did the Tenth Circuit on appeal after considering two specific 
arguments. First, the court assessed whether “crime” is an ambiguous term. 
The district court found it was not ambiguous, but a year after that deci-
sion was published the Supreme Court96 held otherwise.97 The Tenth Cir-
cuit explained it would be hesitant to rely on the “unambiguity” of the 
term “crime,” but that the district court had not relied on it either, instead 
finding the insurer’s interpretation of the policy was reasonable under the 
arbitrary and capricious standard of review.98 

Additionally, Plaintiff argued that the insurer’s claims manual would 
treat the decedent’s speeding as a traffic violation that did not fall under 
the crime exclusion.99 Per the manual, the exclusion was “not intended to 
apply to activities which would generally be classified as traffic violations, 
although . . . driving while intoxicated would generally be treated as a crime 
under the policy.”100 The Tenth Circuit agreed with the district court that 
the manual did not claim to be definitive and had “substantial play in the 
joints” due to its language explaining that every claim is unique and should 
be evaluated on its merits.101 The Tenth Circuit held it was reasonable to 
ask whether the decedent’s operation of the car was more like “(1) driving 
while intoxicated, which is apparently considered a species of traffic viola-
tion in Wyoming . . . or (2) failing to signal a lane change.”102 It explained, 
however, that reliance on a claims manual is problematic when there is no 
evidence that the manual was “offered to, or even available to, an insured 
or otherwise used in advertising or closing a sale.”103 Ultimately, the Tenth 
Circuit affirmed the district court’s finding that the insurer’s claim decision 
was not arbitrary and capricious.104

 92. Id.
 93. Id.
 94. 2019 WL 4463495, at *1 (10th Cir. 2019). 
 95. Id. 
 96. United States v. Stitt, 139 S. Ct. 399 (2018). 
 97. Caldwell, 2019 WL 4463495, at *1.
 98. Id.
 99. Id.
100. Id.
101. Id.
102. Id.
103. Id.
104. Id.



Health Insurance, Life Insurance, and Disability Insurance Law 333

II. DISABILITY

A. Previously, on Recent Developments in Health Insurance, Life Insurance, and 
Disability Insurance Law. . .
Last year we remarked on a disability case featuring a 12-page footnote cit-
ing over a hundred cases gathered, sua sponte, by a district court and cited as 
evidence that an insurer was biased in its interpretation of what constituted 
the material duties of a group plan member’s regular occupation at a Peco 
Foods’ chicken processing factory in Sebastopol, Mississippi.105 This year, 
the Fifth Circuit weighed in and reversed the district court’s decision.106 

In Nichols v. Reliance Standard Life Insurance Co.,107 plaintiff developed 
circulatory system disorders that required her to avoid exposure to cold 
at the risk of serious complications, but her actual job duties required her 
to spend at least 20% of her workday in temperatures around 40 degrees. 
The insurer denied plaintiff’s disability claim because her occupation “as 
performed in the national economy . . . [did] not require exposure to cold 
temperatures.”108 Under the arbitrary and capricious standard, the district 
court rejected the insurer’s conclusion as “ignor[ing] both common sense 
and the record evidence,” finding it was unreasonable for the insurer to 
base its analysis on a single Dictionary of Occupational Titles (“DOT”) 
job description that did not include important duties of plaintiff’s actual 
position.109 

In reaching its decision, the court gave substantial weight to the insurer’s 
conflict of interest, looking to prior cases involving the same insurer over 
a span of over 20 years, creating a string citation of over 100 opinions 
that it claimed “when viewed together, describe an unmitigated pattern of 
arbitrary and wrongful decisions.”110 The district court relied on Supreme 
Court precedent for the general principle that where “circumstances sug-
gest a higher likelihood that [an insurer’s conflict of interest] affected the 
benefits decision,” that conflict should be given greater weight, particularly 
where an insurer has a “history of biased claims administration” as shown 
by “a pattern or practice of unreasonably denying meritorious claims.”111 
While acknowledging that “any claims administrator is bound to make 
some wrong decisions,” and that administrators are not held to a “batting 
average,” the district court pointed to over 100 opinions dating back to 

105. Nichols v. Reliance Standard Life Ins. Co., 2018 WL 3213618 (S.D. Miss. June 29, 
2018).

106. Nichols v. Reliance Standard Life Ins. Co., 924 F.3d 802 (5th Cir. 2019).
107. Nichols, 2018 WL 3213618, at *2.
108. Id.
109. Id. at *5.
110. Id. at *6.
111. Id. (quoting Metro. Life Ins. Co. v. Glenn, 554 U.S. 105, 128 (2008)).
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1997 where courts had variously found that this insurer acted arbitrarily, 
illogically, unreasonably, opportunistically, or unfairly.

The Fifth Circuit was unimpressed. A panel of three judges reversed the 
district court’s decision, chiding the district court for examining conflict 
of interest at all and suggesting that the court had “fish[ed] for evidence 
of past abuses” even though plaintiff had produced none, thus depriving 
the insurer of the opportunity to respond.112 The Fifth Circuit noted that, 
under existing precedent, a plan administrator is permitted to rely on the 
Department of Labor’s DOT as evidence of the material duties of a claim-
ant’s regular occupation if the pertinent portions are included within the 
administrative record. The administrator “need not account for each of 
a claimant’s job duties when using the DOT to identify the duties of a 
claimant’s regular occupation as found in the general economy.”113 Because 
the Fifth Circuit found the insurer’s reliance on the DOT was proper, it 
held the insurer’s denial of plaintiff’s claim was supported by substantial 
evidence.114 The Fifth Circuit further held that the district court erred by 
emphasizing the insurer’s conflict of interest, “eschew[ing] our repeated 
holdings that a structural conflict is not a significant factor where the 
claimant offers no evidence that the conflict impacted the administrator’s 
decision.”115 The footnote of collected cases was not evidence the Fifth 
Circuit was willing to accept, noting that, in addition to the fact that the 
insurer had no opportunity to respond to the district court’s purported 
“pattern of arbitrary and wrongful behavior,” the district court ignored the 
fact that the insurer’s decisions had been upheld in approximately 40% of 
the cases cited.116

At the end of the day, the Fifth Circuit in Nichols did not go so far as to say 
that a collection of cases like the one presented by the district court’s volu-
minous footnote cannot constitute evidence of bias—rather, the Fifth Cir-
cuit’s main concern was with the insurer’s lack of opportunity to respond. 
The Fifth Circuit’s opinion does suggest, however, that, consistent with 
other cases where courts have firmly held that an insurer’s “batting aver-
age” is not evidence of potential bias,117 courts should not accept statistical 
data showing that more decisions have been overturned than affirmed as 
evidence. A petition for certiorari from the Fifth Circuit’s ruling was denied 

112. Nichols v. Reliance Standard Life Ins. Co., 924 F.3d 802, 814 (5th Cir. 2019).
113. Id. at 809 (citing Pylant v. Hartford Life & Accident Ins. Co., 497 F.3d 536 (5th Cir. 

2007); Robinson v. Aetna Life Ins. Co., 443 F.3d 389 (5th Cir. 2006)).
114. Nichols, 924 F.3d at 810.
115. Id. at 814.
116. Id.
117. See, e.g., Holmstrom v. Metro. Life Ins. Co., 615 F.3d 758, 768 (7th Cir. 2010) 

(explaining that Metro. Life Ins. Co. v. Glenn, 554 U.S. 105 (2008), “did not invite a ‘batting 
average’ approach, assessing conflict by comparing the number of benefits decisions affirmed 
and reversed in federal court”).
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in October 2019, leaving the Fifth Circuit as the final word on the fate of 
the footnote.118

B. Subjective Evidence of Disability, or, Malebranche Was Right: We Are Not 
Our Own Light119

A number of cases this year dealt with subjective reports of the debilitat-
ing nature of illness or injury and whether such subjective reports prove 
disability. We begin again with a Fifth Circuit decision examining whether 
an insurer had substantial evidence to support its denial of a health care 
attorney’s disability claim due to migraine headaches.120 In Foster v. Princi-
pal Life Insurance Co.,121 Plaintiff argued that the insurer wrongfully denied 
benefits based on a lack of objective evidence of her migraines, claiming 
that migraines “are not susceptible to objective verification” and are thus 
properly verified by subjective reports. The district court and Fifth Circuit 
each found for the insurer, with the Fifth Circuit explaining that Plaintiff’s 
position was missing a “critical distinction”: 

Although the existence of a disability like migraines may not be denied based 
on impossible-to-obtain objective evidence, that is not true of one’s inability 
to work as a result of migraines. An administrator may rely on an absence of 
objective evidence of the latter (inability to work) as a basis for finding lack of 
disability and denying benefits.122

The Fifth Circuit recalled an earlier case in which it set forth similar 
reasoning regarding the functional effects of Post-Traumatic Stress Dis-
order (“PTSD”).123 In that case, the court explained that it is not abuse 
of discretion to require “objective verification of the functional limita-
tions imposed by a medical or psychological condition, especially when 
the effects of that condition are not readily ascertainable from treatment 
and therapy notes.”124 The same reasoning applied in Foster, and thus the 
insurer’s denial was not arbitrary or capricious.125

118. Nichols v. Reliance Standard Life Ins., 2019 WL 4922821, at *1 (U.S. Oct. 7, 2019).
119. Flannery O’Connor, Good Country People, in The Norton Anthology of American 

Literature, Vol. 2: 1865 to the Present, Shorter 8th Edition 1340–53 (Nina Baym & 
Robert S. Levine, eds., 2012). 

120. Foster v. Principal Life Ins. Co., 920 F.3d 298 (5th Cir. 2019). 
121. Id. at 306.
122. Id.
123. Id. (citing Anderson v. Cytec Indus., 619 F.3d 505 (5th Cir. 2010)).
124. Id. (citing Anderson, 619 F.3d at 514).
125. There were conflicting medical opinions in Foster, with the insurer basing its decision 

on reviewers who opined that there was no objective evidence of impairment, and Plain-
tiff presenting competing opinions from her treating physicians that she was disabled. Id. at 
301–03. The insurer’s determination was subject to an abuse of discretion standard, id. at 307, 
so we may surmise that a different outcome could have resulted from a de novo standard here. 
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The District of Massachusetts faced a similar issue in Bowden v. Group 1 
Automotive, Long Term Disability Plan,126 ultimately entering judgment for 
the insurer after a de novo review of the denial of Plaintiff’s long-term dis-
ability (“LTD”) benefits. Plaintiff worked as a car salesman and received 
LTD benefits from his employer’s group plan, administered and insured by 
defendant Aetna.127 Plaintiff’s duties as a car salesman involved “some desk 
work, walking around the car lot, and light lifting.”128 He suffered from 
coronary artery disease, and, in February 2013, ceased working and sought 
treatment for shortness of breath, chest pain, and dizziness.129 About a 
month later, Plaintiff’s ear nose and throat specialist recorded his reported 
symptoms as follows:

Ever since the snowstorm during which [Plaintiff] worked outside he has been 
bothered by this dizzy sensation that comes and goes. He said it is usually 
present every day but can disappear for most of the day at times. . . . He does 
drive but is reluctant to do so on most occasions. He denied any true spinning 
sensation. . . . He denied any fluctuation in hearing, new onset tinnitus or full-
ness in the ears. He also denied any slurred speech, double vision, or mental 
confusion.130

Plaintiff underwent a number of tests to try to determine the cause 
of his symptoms.131 A specialist at the Mayo Clinic diagnosed him with 
“Chronic Subjective Dizziness.”132 Plaintiff’s psychiatrist diagnosed him 
with “anxiety and adjustment disorder.”133 Plaintiff’s primary care physician 
concluded he suffered from “focal neurological issues” and restricted him 
from work.134 Plaintiff was approved for social security disability benefits, 
but the insurer denied LTD benefits.135

Plaintiff argued the insurer failed to consider medical evidence that he 
could not perform in his own occupation.136 Like the insurer in Foster, the 
insurer here argued that the issue was not whether Plaintiff suffered from 
a condition, but whether there was medical evidence of functional impair-
ment as a result of his condition.137 The Bowden court agreed this distinc-
tion was critical, finding Plaintiff “needed to provide objective evidence of 
his inability to work, not his medical diagnosis” and that his “statements 

126. 359 F. Supp. 3d 156 (D. Mass. 2019).
127. Id. at 160–61.
128. Id. at 161 (internal quotations omitted). 
129. Id.
130. Id.
131. Id. at 162.
132. Id.
133. Id.
134. Id. at 163.
135. Id.
136. Id. at 165.
137. Id.
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do not constitute objective evidence that he cannot perform those tasks.”138 
Foster and Bowden show the importance of objective evidence of functional 
impairment, even where a diagnosis can be based on subjective reports of 
a claimant’s symptoms.

A recent case from the Northern District of Georgia yielded contrast-
ing results where the insurer relied on arguably substantial evidence to 
deny a claim, but failed to successfully tie that evidence to the operative 
issue.139 In Lesser v. Reliance Standard Life Insurance Co.,140 the court ruled 
for Plaintiff under the arbitrary and capricious standard because the insur-
er’s analysis of his functional limitations focused only on the physical and 
not on the cognitive requirements of his occupation as a software engineer. 
Plaintiff suffered from a variety of ailments, but his primary condition was 
hypersomnolence or “excessive daytime sleepiness.”141 Although his treat-
ing physicians all agreed the condition was disabling, the insurer denied 
Plaintiff’s LTD claim because his tests did not reveal an etiology for his 
condition and some of his tests, as well as an independent neurological 
examination, showed no significant objective functional limitation.142 

The court disagreed that Plaintiff’s limitations were entirely subjective, 
noting that the independent neurologist who examined Plaintiff did not 
opine on his ability to perform his own occupation—the applicable test for 
benefits at the time—but only opined that Plaintiff could work in general.143 
The court further criticized certain purportedly normal neuropsychologi-
cal test results on which the insurer relied, as they compared Plaintiff’s 
cognitive abilities with those of the general population, not with those of 
other software engineers—an occupation which the DOT noted typically 
required a learning ability and numerical aptitude well above that of an 
average person.144 The court acknowledged that “a claimant’s subjective 
complaints do not become objective simply because a doctor wrote them 
down,” but pointed to several objective medical test results corroborating 
Plaintiff’s treating physicians’ opinions which the insurer rejected in favor 
of test results not taking into account the cognitive requirements of a soft-
ware engineer.145 Thus, the evidence the insurer relied on was undercut, 
and Plaintiff prevailed even under the more forgiving arbitrary and capri-
cious standard. 

138. Id. at 165–66.
139. Lesser v. Reliance Standard Life Ins. Co., 385 F. Supp. 3d 1356 (N.D. Ga. 2019). 
140. Id. at 1374.
141. Id. at 1362, 1364.
142. Id. at 1363–64.
143. Id. at 1372.
144. Id.
145. Id. at 1371.
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The Northern District of California similarly credited subjective reports 
of functional limitations based on chronic pain in Holmgren v. Sun Life & 
Health Insurance Co.146 While the insurer appeared to apply all the cor-
rect tests and standards, the court found the evidence weighed in Plaintiff’s 
favor after a de novo review.147 Plaintiff worked as a corporate tax director 
for Hitachi, a job that required “a high cognitive ability, including critical 
thinking, decision-making, complex problem solving, processing informa-
tion, evaluating information to determine compliance with standards, and 
high levels of concentration.”148 In August 2015,149 he stopped working due 
to low back pain.150 Immediately thereafter, he underwent decompression 
surgery followed by physical therapy, but Plaintiff obtained only partial 
relief and continued to report back pain to multiple treating physicians 
over the following months.151 Plaintiff’s treating pain management special-
ist certified he was disabled in August and December of 2015, and Plaintiff 
reported that his pain prevented him from being able to sit or concentrate 
even for short periods of time.152 

The insurer obtained a surveillance report of Plaintiff’s activity during a 
five-day period in March 2016 and requested an independent peer review 
from a third-party.153 The surveillance showed that Plaintiff could drive, 
walk without assistance, stand, sit, and carry a small bag, but appeared to 
have an abnormal gait, often leaned on things for support, and frequently 
changed positions.154 An independent medical record review in April 2016 
by a physical medicine and rehabilitation specialist concluded Plaintiff was 
capable of full time work, noting that while the reviewer did not question 
the motive or legitimacy of Plaintiff’s reported pain, he found “no objective 
explanation” for plaintiff’s “subjective complaints.”155 

The insurer denied Plaintiff’s claim on the basis that the medical evi-
dence did not show he was precluded from performing his own occupa-
tion.156 After Plaintiff appealed, the insurer obtained two new independent 
peer reviews, from a pain management specialist and an orthopedic sur-
geon.157 The pain specialist found Plaintiff was disabled from even seden-
tary work, while the orthopedic surgeon concluded that Plaintiff’s reports 

146. 354 F. Supp. 3d 1018 (N.D. Cal. 2018). 
147. Id. at 1033.
148. Id. at 1022. 
149. The Westlaw publication of this case contains typos listing the year as 2018, where it 

should actually be 2015. 
150. Holmgren, 354 F. Supp. 3d at 1022–23.
151. Id. at 1024–25.
152. Id.
153. Id. at 1026.
154. Id.
155. Id.
156. Id. at 1027.
157. Id.
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of pain were unreliable and there was no objective evidence of disability.158 
Plaintiff sued after the insurer upheld its denial on appeal.159 The district 
court ultimately found in Plaintiff’s favor, noting that each of the five phy-
sicians with whom he treated between August 2015 and March 2016 found 
him to be disabled from his occupation as a tax director and that their 
opinions were supported by “functional testing, MRIs, results of surgeries, 
and their own physical examinations of plaintiff.”160 

The insurer argued that (1) Plaintiff was able to perform activities with-
out assistance in surveillance, (2) Plaintiff reported in a March 2015 self-
evaluation, prior to ceasing work, that he did not have problems performing 
at work; and (3) Plaintiff’s social media activities demonstrated that he had 
no cognitive impairment.161 The court rejected the insurer’s arguments, 
finding that chronic pain is “an inherently subjective condition” and that 
none of Plaintiff’s treating physicians questioned the reliability of his self-
reported pain.162 Although the court acknowledged that treating physicians 
were not entitled to greater weight than reviewing physicians, it was per-
suaded by the unanimous support for disability from numerous specialists, 
some of whom Plaintiff treated with for years before his disability.163 The 
court gave little consideration to plaintiff’s March 2015 self-evaluation, 
explaining it would not be reasonable to “expect an employee completing 
a job performance self-assessment to disclose personal health issues or the 
impact thereof on his or her ability to do his or her job,” and noted the 
surveillance showed only minimal physical capability.164 

Finally, the Holmgren court rejected the insurer’s argument that discuss-
ing economics and politics on social media was legally acceptable “evi-
dence of cognitive ability” and that Plaintiff’s “personal musings” evinced 
such ability.165 This is a particularly apropos morsel of insight on which to 
close our sub-topic examining the varied results this survey period of indi-
viduals’ efforts to offer their subjective accounts as conclusive evidence of 
objective facts.

C. Licensed to Ill:166 Overlapping Factual and Legal Disabilities
Our last sub-topic in the disability category looks at recent rulings involv-
ing legal disability occurring from loss of a professional license. Many 

158. Id.
159. Id.
160. Id. at 1028.
161. Id.
162. Id. at 1028–29 (citing Cruz-Baca v. Edison Int’l Long Term Disability Plan, 708 F. 

App’x 313, 315 (9th Cir. 2017)).
163. Id. at 1029–32.
164. Id. at 1032.
165. Id.
166. Beastie Boys, Licensed to Ill (Def Jam Recordings 1986).
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disability policies contain exclusions for legal disability, but disputes often 
arise regarding causation when both a legal and factual disability exist. 
Sadly, this is a problem we may see a lot more in connection with the opi-
oid crisis, both when people battling opioid addiction lose their license due 
to their addiction and when prescribers are penalized or prosecuted for 
violating the law and contributing to the crisis.167 

In Pogue v. Northwestern Mutual Life Insurance Co.,168 the Sixth Circuit 
affirmed summary judgment for the insurer after it denied plaintiff LTD 
benefits. Plaintiff was a Tennessee physician who sought benefits in April 
2013 after he suffered a total nervous breakdown.169 He reported voluntarily 
surrendering his medical license “due to a feeling of personal incompetence 
to handle work stresses” the previous November.170 During the insurer’s 
investigation, it discovered the Tennessee Board of Medical Examiners 
involuntarily suspended Plaintiff’s license “less than three weeks after his 
alleged nervous breakdown[] due to his improper prescribing of controlled 
substances to patients and family members.”171

The district court found Plaintiff’s legal disability caused his inability to 
continue working, not any factual disability relating to his mental health.172 
The Sixth Circuit affirmed, distinguishing factual versus legal disability as 
follows: a factual disability is “an incapacity caused by illness or injury that 
prevents a person from engaging in his or her occupation,” while a legal 
disability “includes all circumstances in which the law does not permit a 
person to engage in his or her profession even though he or she may be 
physically and mentally able to do so.”173 The court further explained that 
it considered three questions to determine whether a factual disability pre-
cedes a legal disability such that coverage might exist: 

(1) is the claimed factual disability medically bona fide; (2) did the onset of the 
medically bona fide factual disability actually occur before the legal disability; 
and (3) did the factual disability actually prevent or hinder the person seeking 
disability benefits from engaging in his or her profession or occupation?174 

If the answer to any of these questions is “no,” Plaintiff is not entitled 
to disability benefits.175 While Plaintiff in Pogue did suffer from depression 

167. See, e.g., N’dea Yancey-Bragg, Doctor Gets 40 Years in Opioid Prescription Case, USA 
Today, Oct. 3, 2019, https://www.usatoday.com/story/news/nation/2019/10/03/doctor-who 
-prescribed-500-000-opioid-pills-faces-40-years-prison/3851312002/#targetText=A%20
Virginia%20doctor%20who%20federal,District%20of%20Virginia%20in%20Abingdon. 
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and panic disorder prior to his license being suspended, he had never been 
restricted from working and in fact continued to work up until the time his 
licensed was suspended.176 Moreover, Plaintiff did not argue at his hearing 
before the disciplinary board that any illness gave rise to the charges he 
faced.177 It was thus clear under the Sixth Circuit’s test that Plaintiff was 
not entitled to LTD benefits. 

The recent case of Rothman v. Unum Group178 also turned on whether 
Plaintiff’s disability was factual or legal. Plaintiff was licensed and worked 
as a Certified Financial Planner in his family’s business, but was suspended 
after the SEC brought a fraud complaint against him.179 Plaintiff checked 
himself into a rehabilitation clinic for substance abuse immediately thereaf-
ter, and submitted a claim for LTD benefits.180 He subsequently pled guilty 
to fraud and money laundering, was sentenced to four years in prison, and 
had his license revoked by the SEC.181 The insurer initially paid Plaintiff 
benefits under a reservation of rights, but terminated them after his license 
was revoked noting that his psychologist declared his substance abuse to 
be in remission and that the only remaining reason he was unable to work 
was the loss of his license.182 

Plaintiff argued that his substance abuse and mental health issues were 
an underlying cause of the loss of his license because his illness led him to 
engage in the criminal activities.183 The district court, considering factors 
similar to those announced in Pogue, found that Plaintiff’s factual disability 
predated his legal disability, but since he recovered from his factual disabil-
ity his legal disability was the only impediment to his returning to work.184 
Rejecting plaintiff’s argument that his factual disability led to his license 
revocation, the court explained: 

Rothman’s license was not revoked because he had a drug abuse problem. 
It was revoked because he stole from his clients and employer. Rothman’s 
claimed disability—substance abuse—did not impair his ability to perform 
his occupation as a Certified Financial Planner. It may have impaired his 
judgment, leading to his stealing from his clients and ultimately his license 
revocation.185

176. Id. at *3.
177. Id.
178. 2018 WL 4961609 (E.D. Pa. Oct. 15, 2018).
179. Kenneth Corbin, SEC Charges Pa. Broker with Defrauding Elderly Investors, Fin. Plan-

ning, Sept. 26, 2012, https://www.financial-planning.com/news/sec-charges-pa-broker-with 
-defrauding-elderly-investors.

180. Rothman, 2018 WL 4961609, at *2.
181. Id.
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183. Id.
184. Id. at *3–4.
185. Id. at *5.
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The court thus granted summary judgment for the insurer. Plaintiff 
appealed, and his appeal was dismissed pursuant to a settlement agreement 
in February 2019.186 

As Pogue and Rothman show, insurers should give special attention not 
only to whether a legal disability preceded a factual disability, but also to 
whether a claimant’s inability to work has a true causal connection to any 
factual disability as opposed to a mere legal impediment. 

III. ERISA

A. The Defense of “I Didn’t Read That” and ERISA’s Statute of Limitations
In Sulyma v. Intel Corp. Investment Policy Committee,187 the Ninth Circuit 
ruled that ERISA’s three-year statute of limitations for breach of fiduciary 
duty claims requires a defendant to show that the plaintiff had “actual” 
knowledge of the nature of the alleged breach before the limitations period 
begins to run.188 Plaintiff, a retirement plan participant, filed suit against 
his former employer alleging it improperly invested his retirement funds, 
violating ERISA and breaching its fiduciary duties.189 The employer moved 
to dismiss the action as time-barred because it was commenced more than 
“three years after the earliest date on which plaintiff ha[d] actual knowl-
edge of the breach or violation.”190 Plaintiff had “actual knowledge” of 
the facts underlying his claim, the employer argued, because he was “con-
structively” aware of information that identified the allegedly improper 
investments and explained the basic investment strategies behind them.191 
Plaintiff admitted he received that information, but specifically denied he 
was “aware” of how his money was invested because he either did not read 
or did not recall seeing the documents identifying the allegedly improper 
investments or explaining the basic investment strategies behind them.192 
The district court agreed the claim was time-barred, entering summary 
judgment for the employer. Plaintiff appealed, arguing the district court 
incorrectly applied a “constructive knowledge” standard when the statute 
requires “actual knowledge.”193 

The Ninth Circuit acknowledged that ERISA does not define “knowl-
edge” or “actual knowledge,”194 and observed that decisions interpreting 

186. Stipulation to Dismiss Case Pursuant to Fed. R. App. P. 42(B), David Rothman v. 
Unum Grp., No. 18-3506 (3d Cir. Feb. 26, 2019).

187. 909 F.3d 1069 (9th Cir. 2018).
188. Id. at 1077.
189. Id. at 1071–72.
190. Id. at 1072; 29 U.S.C. § 1113(2). 
191. Sulyma, 909 F.3d at 1077.
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193. Id. at 1072; see 29 U.S.C. § 1113(2).
194. Sulyma, 909 F.3d at 1073.
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“actual knowledge” were not particularly helpful. At most, those decisions 
suggested “actual knowledge” “mean[t] something between bare knowledge 
of the underlying transaction, which would trigger the limitations period 
before a plaintiff was aware he or she had reason to sue, and actual legal 
knowledge, which only a lawyer would normally possess.”195 The court rec-
ognized that the level of knowledge required to start the limitations period 
would vary depending on the claim.196 Perhaps because of that, the best the 
Ninth Circuit could do was to flesh out further what “actual knowledge” 
might look like. “[O]nce [a] plaintiff has sufficient knowledge to be alerted 
to the [existence of a] particular claim,” the limitations period would begin 
to run.197 For instance, a plan participant who was provided copies of plan 
documents or other information, could only be charged with constructive, 
not actual, knowledge of that information.198 The Ninth Circuit explained 
that if plaintiff “in fact never looked at the documents . . . provided [to 
him], he cannot have had ‘actual knowledge of the breach’ because he 
cannot have been aware that imprudent investments were made . . . .”199 
Because the court was unable to conclusively determine whether Plaintiff 
had “actual knowledge” of his claims, it reversed and remanded the matter 
for further proceedings to address that disputed fact.200

The United States Supreme Court granted the employer’s petition for 
writ of certiorari shortly before the end of this survey period.201 We will 
follow the developments and report further regarding the level of knowl-
edge a claimant must have for the limitations period for ERISA fiduciary 
breaches to begin to run.

B. The Changing Tide—Arbitration of ERISA Claims
For more than 35 years, a clear line of Ninth Circuit precedent estab-
lished that ERISA-governed claims were not subject to arbitration.202 That 
changed with the Ninth Circuit’s opinion in Dorman v. Charles Schwab 
Corp.203 Plaintiff was a participant in an ERISA-governed 401(k) retire-
ment plan. He filed a putative class action against his former employer, 
alleging it violated ERISA and breached its fiduciary duties.204 The defen-
dants moved to compel arbitration under a provision included in plan 
documents, stating that “[a]ny claim, dispute or breach arising out of or in 

195. Id. at 1075.
196. Id. at 1075–76.
197. Id.
198. Id. at 1076.
199. Id. at 1078.
200. Id.
201. Intel Corp. Inv. Policy Comm. v. Sulyma, 139 S. Ct. 2692 (2019). 
202. Dorman v. Charles Schwab Corp., 934 F.3d 1107 (9th Cir. 2019). 
203. Id. at *1; Amaro v. Cont’l Can Co., 724 F.2d 747 (9th Cir. 1984).
204. Dorman, 934 F.3d at 1109. 
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any way related to the Plan shall be settled by binding arbitration . . . .”205 
The district court denied this motion to compel and an appeal followed.206 

In 1984, the Ninth Circuit held in Amaro v. Continental Can Co.207 that 
ERISA claims were not subject to arbitration because arbitrators “lack[ed] 
the competence of courts to interpret and apply statutes,” such as ERISA, 
“as Congress intended.”208 By 2019, the Amaro holding had been super-
seded by intervening Supreme Court authority. In American Express Co. 
v. Italian Colors Restaurant,209 the Supreme Court held that federal statu-
tory claims were generally arbitrable and that arbitrators were competent 
to interpret and apply federal statutes.210 Accordingly, the Ninth Circuit 
reversed the district court’s decision in Dorman and held that Plaintiff’s 
ERISA-governed claims were arbitrable.211

In a concurrently issued memorandum in the case, the Ninth Circuit 
concluded Plaintiff’s breach of fiduciary duty claim fell within the scope of 
the arbitration provision because it arose out of and related to the plan.212 
Further, the court found Plaintiff could only seek individualized relief 
through arbitration because the plan stated that participants waived any 
right to “class-wide” or “collective arbitration[s].”213

C. Plan Administrator vs. Claim Administrator—A Distinction with a 
Difference
In Hadd v. Aetna Life Insurance Co.,214 Plaintiff asked the court to treat the 
claims administrator for her plan as if it were the “administrator” and assess 
statutory penalties against it under 29 U.S.C. § 1132(c)(1)(B) for failing 
to provide her with certain plan-related materials she requested.215 The 
claims administrator argued it was not the plan’s “administrator” under 
ERISA, and therefore could not be penalized under § 1132(c)(1)(B) as it 
had no legal duty to provide the materials plaintiff requested.216 The court 
agreed and rejected Plaintiff’s request, citing ERISA’s clear-cut statutory 

205. Id.
206. Id.
207. 724 F.2d 747 (9th Cir. 1984).
208. Dorman, 934 F.3d at 111 (quoting Amaro v. Cont’l Can Co., 724 F.2d 747 (9th Cir. 

1984) (internal quotation marks omitted)).
209. 133 S. Ct. 2304 (2013).
210. Dorman, 934 F.3d at 1112; see also Am. Express Co. v. Italian Colors Rest, 133 S. Ct. 

2304 (2013).
211. Dorman, 934 F.3d at 1112; see also Am. Express Co., 133 S. Ct. 2304.
212. Dorman v. Charles Schwab Corp., 780 F. App’x 510, 512–13 (9th Cir. 2019).
213. Id. at 514.
214. 2019 WL 4752041 (D. Kan. Sept. 30, 2019). 
215. Id. at *1; 29 U.S.C. § 1132(c)(1)(B). 
216. Hadd, 2019 WL 4752041 at *11.



Health Insurance, Life Insurance, and Disability Insurance Law 345

definition of “administrator” as a “person specifically so designated by the 
terms of the instrument under which the plan is operated.”217

Plaintiff next argued the claims administrator could be liable under 
§ 1132(c)(1)(B) because its activities rendered it the plan’s “de facto” admin-
istrator.218 The court rejected that argument too, holding that the plan’s 
designation of a plan administrator is “conclusive” for purposes of applying 
§ 1132(c)(1)(B) and cannot be expanded or modified to include any other 
entity, even if that other entity essentially acted as the administrator.219 

D. Administrator vs. De Facto Administrator
The “de facto” administrator concept had no more success before the 
Third Circuit. In a matter of first impression, the Third Circuit in Ber-
gamatto v. Board of Trustees of the NYSA-ILA Pension Fund 220 considered 
whether a plan’s executive director qualified as its “administrator” and 
could be liable under §  1132(c)(1)(B) for failing or refusing to comply 
with Plaintiff’s request for information.221 Plaintiff pointed to the execu-
tive director’s activities in answering questions, supplying information, and 
providing plan documents to participants to argue he functioned as the “de 
facto” administrator who could be personally liable for failing to produce 
the requested documents.222 The Third Circuit rejected Plaintiff’s argu-
ment, explaining that “administrator” is a “term[] of art” under ERISA that 
applies only to “the person specifically so designated by the terms of the 
instrument under which the plan is operated.”223 “To treat those who do 
not fully satisfy that ‘detailed definition[]’ as administrators ‘would slight[] 
the wording of the statute.’”224 Because the executive director did not qual-
ify as an “administrator” under ERISA’s definition, the Third Circuit found 
he could not be personally liable under § 1132(c)(1)(B).225 

217. 29 U.S.C. § 1002(16)(A); Hadd, 19 WL 4752041 at *12 (citing McKinsey v. Sentry 
Ins., 986 F.2d 401, 404–05 (10th Cir. 1993) (“Section 1002(16)(A) provides that if a plan spe-
cifically designates a plan administrator, then that individual or entity is the plan administra-
tor for purposes of ERISA.”)).

218. Hadd, 2019 WL 4757041 at *12.
219. Id. 
220. 933 F.3d 257 (3d Cir. 2019).
221. Id. at 266.
222. Id.
223. Id. at 268; see also Manuel v. Turner Indus. Group, L.L.C., 905 F.3d 859, 872 n.12 (5th 

Cir. 2018) (affirming the district court’s decision to dismiss the 502(c) claims against insurer 
because the Fifth Circuit does not recognize the de facto administrator doctrine in the context 
of an insurance company involved in claims handling).

224. Bergamatto, 933 F.3d at 268.
225. Id. at 269.
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E. Fiduciary vs. “Functional Fiduciary”
While a “claim administrator” and a “de facto” administrator cannot be 
held liable as a “plan administrator” under 29 U.S.C. 1132(c), someone 
who is not a “named” plan fiduciary can be a fiduciary. ERISA contem-
plates two types of fiduciaries: (a) a “named fiduciary”—“a fiduciary who 
is named” in the plan documents;226 and (b) a “functional fiduciary,” which 
includes someone who exercises discretionary authority or control over the 
management or administration of the plan or the disposition of its assets, 
or provides investment advice concerning plan assets for a fee or other 
compensation.227

The Fourth Circuit in Dawson-Murdock v. National Consulting Group, 
Inc.228 held that an employer acted in a fiduciary capacity and could be lia-
ble under ERISA for breach of fiduciary duties after it “verif[ied] employee 
eligibility for participation in an employee benefit plan” and “fail[ed] to 
convey[] material information to a plan participant concerning the reten-
tion of eligibility for a benefit plan when that administrator [was] aware 
that the participant wishe[d] to maintain his participation therein.”229 
Plaintiff’s husband was a participant in his employer’s life insurance plan, 
which was offered to full-time employees.230 He later transitioned to part-
time employment, making him ineligible for the life insurance plan.231 
His employer never informed him that he was ineligible to participate, 
however, or that he had the option to convert or port his life insurance 
coverage.232 Plaintiff’s husband continued paying, and the employer con-
tinued accepting premiums.233 After he died and Plaintiff sought ben-
efits under the plan, the employer’s Vice President of Human Resources 
notified Plaintiff that the insurer denied her claim, but assured her that 
the employer would directly pay her the claim amount and would work 
with the insurer to recover that payment.234 Based on the Vice President’s 
representations, Plaintiff did not appeal the insurer’s claim denial.235 The 

226. Dawson-Murdock v. Nat’l Counseling Grp., Inc., 931 F.3d 269, 275 (4th Cir. 2019); 
29 U.S.C. § 1102(a)(2).

227. 29 U.S.C. § 1002(21)(A); Dawson-Murdock, 931 F.3d at 275–76 (“functional fiduciary” 
includes “any individual who de facto performs specified discretionary functioning with 
respect to the management, assets or administration of the plan” (quoting Custer v. Sweeney, 
89 F.3d 1156, 1161 (4th Cir. 1996))).

228. Dawson-Murdock, 931 F.3d at 279.
229. Id.; cf. Teets v. Great-West Life & Annuity Ins. Co., 921 F.3d 1200 (10th Cir. 2019) 

(the defendant was not a “functional fiduciary” because it did not have discretionary control 
of the plan or its assets).

230. Dawson-Murdock, 931 F.3d at 272.
231. Id.
232. Id.
233. Id.
234. Id. at 272–73.
235. Id. at 273.
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employer subsequently changed its mind and informed Plaintiff it would 
not pay her claim, but by then her window to appeal the insurer’s decision 
had closed.236

Plaintiff sued the employer alleging it (1) breached fiduciary duties owed 
to her husband by failing to inform him or misinforming him about his 
continued eligibility for life insurance coverage and option to convert or 
port his life insurance coverage, and (2) breached fiduciary duties owed to 
her when its Vice President advised her that she need not appeal the insur-
er’s denial of her claim.237 The district court dismissed Plaintiff’s claims 
because the complaint did not sufficiently allege that the employer or its 
Vice President were acting as functional fiduciaries.238 In particular, the 
complaint did not adequately allege that the employer and its Vice Presi-
dent exercised “discretionary control regarding benefit decisions” under 
the plan.239 

The Fourth Circuit reversed, finding Plaintiff sufficiently alleged facts 
to support a breach of fiduciary duty claim. For starters, the plan identified 
the employer as a fiduciary, so it was a “named fiduciary.”240 But, the court 
observed, that did not mean the employer was a fiduciary for purposes 
of the conduct at issue: “[B]eing a fiduciary under ERISA is not an all-
or-nothing situation.”241 “[F]iduciary status can be a fluid concept” and a 
“party is a fiduciary only as to the activities which bring the person within 
the definition.”242 Thus, it is an individual’s activities that matter when 
stating a breach of fiduciary duty claim; so long as a plaintiff alleges an 
individual performs the functional duties of a plan fiduciary and breached 
them, she has stated a claim for relief.243

In Josef K. v. California Physicians’ Service,244 the Northern District of 
California found that an Independent Medical Review (“IMR”) Organiza-
tion was a “functional fiduciary” and could be liable for breach of fiduciary 
duty.245 Plaintiffs submitted a claim for mental health benefits under an 
ERISA-governed plan. The plan administrator denied Plaintiffs’ claim and 
upheld their subsequent appeal on the grounds that the treatment at issue 
was not medically necessary. Plaintiffs requested and obtained an indepen-
dent medical review of their claim, as allowed under the plan, and the IMR 
also found the treatment at issue was not medically necessary. 

236. Id.
237. Id. at 274.
238. Id.
239. Id.
240. Id. at 277.
241. Id.
242. Id. (quoting Coleman v. Nationwide Life Ins. Co., 969 F.2d 54, 61 (4th Cir. 1992)). 
243. Id. at 278.
244. 2019 WL 2342245 (N.D. Cal. June 3, 2019).
245. Id.
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Plaintiffs sued the IMR alleging, inter alia, a claim under 29 U.S.C. 
§ 1132(a)(3) for breach of fiduciary duty.246 The IMR moved to dismiss 
the claim, arguing it could not be liable since it was not a fiduciary.247 The 
court denied the motion. According to the complaint, the IMR had func-
tional discretion over plan assets because, as a practical matter, it had “final 
authority” over payment of claims. The IMR operated as a functional fidu-
ciary because its decisions directly affected plan assets.248 Plaintiffs thus 
stated a claim against the IMR for breach of fiduciary duty.249

F. Full and Fair Review
ERISA administrators have a duty to conduct an adequate investigation 
when considering benefit claims.250 To satisfy this duty, a plan administrator 
is required, among other things, to engage in a “meaningful dialogue” with 
the beneficiary.251 This requirement stems from subsections (g) and (h) of 29 
C.F.R. § 2560.503-1. Subsection (g) requires, in part, that notices of denial 
must (1) provide the specific reason for the adverse determination and  
(2) reference the specific provision warranting denial.”252 And subsection 
(h) requires every plan to provide claimants with “a reasonable opportunity 
to appeal[,] . . . under which there will be a full and fair review of the claim 
and adverse benefit determination.”253 A full and fair review requires taking 
“‘into consideration all comments, documents, records, and other informa-
tion submitted by the claimant relating to the claim,’ and provide ‘reason-
able access to, and copies of, all documents, records, and other information 
relevant to the claimant’s claim for benefits.’”254 

The requirement to engage in a meaningful dialogue could obligate an 
administrator to seek more information if it believes the information is 
necessary to making a reasoned benefit decision.255 In Jantos v. Pruden-
tial Life Insurance Co. of America,256 Plaintiff alleged the insurer underpaid 
her benefits and breached its fiduciary duty by failing “to fully and fairly 
investigate the correct amount of [her claim].”257 The plan promised to 

246. Id. at *1.
247. Id. at *5.
248. Id. at *7.
249. Id.
250. Jantos v. Prudential Life Ins. Co. of Am., 2019 WL 1294827, at *6 (W.D. Wash. Mar. 

21, 2019) (citing Cady v. Hartford Life & Accident Ins. Co., 930 F. Supp. 2d 1216, 1226 (D. 
Idaho 2013)). 

251. Id. (citing Cady, 930 F. Supp. 2d at 1226).
252. 29 C.F.R. § 2560.503-1(g); Mary D. v. Anthem Blue Cross Blue Shield, 778 F. App’x 

580, 589 (10th Cir. 2019).
253. 29 C.F.R. § 2560.503-1(h)(1); Mary D., 788 F. App’x at 589.
254. 29 C.F.R. § 2560.503-1(h)(2)(iii), (iv); Mary D., 788 F. App’x at 589.
255. Jantos, 2019 WL 1294827 at *6 (citing Cady, 930 F. Supp. 2d at 1226).
256. Id.
257. Id. at *3.
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pay sixty-percent of Plaintiff’s “monthly earnings” upon her becoming dis-
abled, but it did not specify what sources of income would be considered 
in that calculation.258 Plaintiff submitted evidence showing that her annual 
income was comprised of more than her annual base salary. The insurer 
did not consider that information, instead calculating Plaintiff’s “monthly 
earnings” based solely on her annual base salary.259 

On review, the court observed that the administrative record was 
incomplete as the insurer failed to consider or investigate what sources of 
income contributed to Plaintiff’s annual income.260 It remanded to allow 
the insurer to make a new factual determination of Plaintiff’s “monthly 
earnings,” based on all of the evidence.261 The court observed that an 
ERISA administrator has a fiduciary duty to conduct an adequate inves-
tigation when considering a claim for benefits,262 and “may not ‘shut [its] 
eyes to readily available information when the evidence in the administra-
tive record suggests that the information might confirm the beneficiary’s 
theory of entitlement.’”263

While an administrator has an affirmative duty to investigate, it is not 
required to secure additional evidence to support a disability benefits claim 
when it has reliable evidence supporting its decision.264 In Smith v. Ameri-
can National Red Cross,265 Plaintiff alleged that defendant failed to conduct a 
full and fair review of her claim.266 The court disagreed, finding the review 
took “into account all comments, documents, records, and other informa-
tion submitted by the claimant relating to the claim.”267 Defendant was 
under no obligation to seek additional information where reliable evidence 
in the record supported its decision.268 

In Odle v. UMWA 1974 Pension Plan,269 Plaintiff challenged the amount 
of a survivor’s annuity benefit award after the plan denied her claim based, 
in part, on an audit report it did not produce during the administrative 

258. Id. at *4.
259. Id. at *6.
260. Id.
261. Id. at *7.
262. Id. at *6.
263. Id. (quoting Rogers v. Metro. Life Ins. Co., 655 F. Supp. 2d 1081, 1087 (N.D. Cal. 

2009) (citations omitted)).
264. Smith v. Am. Nat’l Red Cross, 2019 WL 1320344, at *11 (M.D. Fla. Feb. 21, 2019) 

(citing Berry v. Ciba-Geigy Corp., 761 F.2d 1003, 1008 (4th Cir. 1985)); see also Bloom v. 
Hartford Life & Accident Ins. Co., 558 F. App’x 854, 856 (11th Cir. 2014) (holding where 
the record provides strong support for the administrator’s decision, the administrator is not 
required to “seek out the location of and consider the omitted documents referred to in the 
record”).

265. 2019 WL 1320344 (M.D. Fla. Feb. 21, 2019). 
266. Id. at *11.
267. Id.
268. Id.
269. 777 F. App’x 646 (4th Cir. 2019).
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review process. The magistrate judge, to whom the case was referred, rec-
ommended the claim be remanded due to the plan’s failure to provide the 
audit report, as that failure deprived Plaintiff of the opportunity for a full 
and fair review of the plan’s decision.270 Rejecting the magistrate judge’s 
recommendation and granting summary judgment for the plan, the district 
court held there was no evidence to suggest that providing the audit report 
to Plaintiff “would have made any difference” in the plan’s decision.271 The 
Fourth Circuit reversed, finding the plan’s procedural error amounted to 
an abuse of discretion that deprived Plaintiff of the opportunity to review 
and challenge the audit report during the administrative process.272 The 
Fourth Circuit then remanded the claim for further proceedings to allow 
Plaintiff an opportunity to challenge the denial of her claim with all mate-
rials considered by the plan at her disposal.273

G. Standard of Review
ERISA 101 teaches that when it comes to the standard of review, “ERISA 
provides ‘for only two alternatives[: when] a plan confers discretion, abuse 
of discretion review applies; when it does not, de novo review applies.’”274 
At least one decision from this survey period suggests that this rule is not 
so black and white. 

Although no magic words are necessary to confer discretion and obtain 
discretionary review of a plan’s benefit decisions, that type of review is only 
warranted when there is a clear grant of discretion in a plan’s governing 
documents.275 Sometimes that still is not enough. One court this survey 

270. Id. at 648.
271. Id. at 649.
272. Id. at 651.
273. Id.
274. O’Rourke v. N. Cal. Elec. Workers Pension Plan, 934 F.3d 993, 998 (9th Cir. 2019) 

(quoting Abatie v. Alta Heath & Life Ins., 458 F.3d 955, 965 (9th Cir. 2006) (en banc)); 
Michael D. v. Anthem Health Plans of Ky, Inc., 369 F. Supp. 3d 1159, 1167 (D. Utah 2019) 
(citing Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 109 (1989) (a denial of benefits 
challenged under ERISA is reviewed under a de novo standard, unless the benefit plan gives 
the administrator authority to determine eligibility or to construe the terms of the plan)); 
Eugene S. v. Horizon Blue Cross Blue Shield of N.J., 663 F.3d 1124, 1130 (10th Cir. 2011) 
(“[W]here the plan gives the fiduciary or administrator discretionary authority, the district 
court employs a deferential standard of review, asking only whether the denial of benefits was 
arbitrary and capricious.” (internal citations omitted)); Hayes v. Twin City Carpenters, 2019 
WL 3017747, at *5 (D. Minn. July 10, 2019) (“The basic law governing the termination of 
the correct standard of review . . . is settled. Suits brought under § 1132(a)(1)(B) to recover 
benefits allegedly due a participant are to be reviewed de novo unless the benefit plan gives 
the administrator discretionary authority to determine eligibility for benefits.”). 

275. Shrout v. Life Ins. Co. of N. Am., 2018 WL 4976799, at *1 (E.D. Ky. Oct. 15, 2018); 
McBurrows v. Verizon, 2019 WL 2432088, *7 (D.N.J. June 11, 2019) (“There are no ‘magic 
words’ determining the scope of judicial review of decisions to deny benefits, and discre-
tionary powers may be granted expressly or implicitly.”); Gallupe v. Sedgwick Claims Mgmt. 
Servs. Inc., 358 F. Supp. 3d 1183, 1190 (W.D. Wash. 2019) (citing Abatie v. Alta Health & Life 



Health Insurance, Life Insurance, and Disability Insurance Law 351

period held that discretionary review is not appropriate, even where the 
discretion-granting language is sufficiently clear, unless the participant is 
on notice of the delegation of authority.276 In McGuiggin v. Zurich American 
Insurance Co., the administrator failed to establish, via evidence in the record, 
that it provided plaintiff with notice of its discretionary authority to deter-
mine eligibility and to construe the plan’s language.277 The administrator 
argued it did not have a “separate obligation . . . to provide notice,” but the 
court rejected that argument because, if “taken to its logical extreme, [it] 
would mean applying deferential review even if clear language delegating 
authority to the insurer were admittedly—or even purposely—concealed 
from plan participants.”278 Because Plaintiff did not have sufficient notice 
of the plan’s delegation of discretionary authority, the court applied the de 
novo standard, holding that “an abuse-of-discretion standard applies only 
‘[w]here the delegation of authority is sufficiently clear and notice of it has 
been appropriately provided’ to the participant-employee.”279

In certain circumstances, a procedural error or a violation of ERISA’s 
regulations can lead to loss of the deferential standard a plan otherwise 
reserves in its governing documents. Not all procedural violations are 
considered equal. Courts are required to consider all of the circumstances 
before determining how much weight to assign an alleged procedural error 
or irregularity. In particular, the scope and nature of an alleged violation 
play an important role in and can significantly affect a court’s decision 
regarding the appropriate standard of review.280

An inconsequential violation may not alter the standard of review.281 If 
an administrator can show it “engaged in an ongoing, good faith exchange 
of information” with the claimant, a court may be more receptive to giv-
ing the administrator’s decision deference notwithstanding a minor irregu-
larity.282 If an administrator’s actions “fall so far outside the strictures of 

Ins. Co., 458 F.3d 955, 971 (9th Cir. 2006) (an administrator’s failure to comply with ERISA’s 
procedural requirements will not “ordinarily” alter the standard of review) (citation omitted); 
Calderon v. Hartford Life & Accident Ins. Co., 372 F. Supp. 3d 1259, 1265 (D.N.M. 2019); 
Meyers v. Kaiser v. Found. Health Plan Inc., 2018 WL 6505391, at *10 (N.D. Cal. Dec. 11, 
2018) (ordinarily procedural errors are a matter to be weighed in deciding whether an admin-
istrator’s decision was an abuse of discretion).

276. McGuiggin v. Zurich Am. Ins. Co., 2019 WL 1333268, at *3 (D. Mass. Mar. 25, 2019).
277. Id. at *4.
278. Id. at *4 n.8.
279. Id. at *4 (quoting Stephanie C. v. Blue Cross Blue Shield of Mass. HMO Blue, Inc., 

813 F.3d 420, 427 (1st Cir. 2016)). 
280. Hoffman v. Screen Actors Guild Prod. Pension Plan, 757 F. App’x 602, 604 (9th Cir. 

2019) (citing Abatie, 458 F.3d at 968, 972).
281. Id. at 604 (citing Abatie, 458 F.3d at 968, 972); Calderon, 372 F. Supp. 3d at 1265 (“As 

long as an ‘ongoing, good faith exchange of information between the administrator and the 
claimant’ takes place, minor procedural irregularities will not entitle [the claimant] to de novo 
review.”)).

282. Hoffman, 757 F. App’x at 610 (quoting Abatie, 458 F.3d at 968, 972).
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ERISA” that it cannot be said the administrator exercised its discretion 
appropriately, no deference will be warranted.283

The plan in Hoffman v. Screen Actors Guild Producers Pension Plan284 
granted discretionary authority to the administrator and the district court 
granted summary judgment to plan after reviewing a benefit denial under 
the abuse of discretion standard.285 The court acknowledged there were 
multiple procedural irregularities in the administrator’s review process, but 
it singled out only one and concluded, without explanation, that there was 
“no evidence of malice, self-dealing or a parsimonious claims-granting his-
tory on the part of the [administrator].”286 In her appeal, Plaintiff identified 
multiple procedural irregularities in the administrator’s review process, 
including its failure to consider all of the relevant evidence, including tax 
records, and its failure to make available to her evidence that was relevant 
to the decision, such as the administrative record from prior proceedings, 
audio recordings of meetings, and a medical report from the administra-
tor’s medical director.287 The Ninth Circuit found the district court erro-
neously failed to consider all of the alleged procedural irregularities before 
determining the appropriate level of review.288 Accordingly, it reversed and 
remanded after concluding the district court erred by not reviewing the 
plan’s benefit denial under the de novo standard.289 

In Leirer v. Proctor & Gamble Disability Benefit Plan,290 Plaintiff asserted 
the administrator committed a procedural error in failing to provide him 
with the governing plan document and argued this error should have trig-
gered de novo review.291 The district court disagreed and applied the abuse of 
discretion standard dictated by the plan because claimant failed to show the 
procedural irregularity was “serious” and that it “caused a serious breach 
of the plan administrator’s fiduciary duty.”292 The Eighth Circuit affirmed, 
finding Plaintiff was not “prejudiced” by the administrator’s error because 
he had other documents in his possession—which he received from the 

283. Id. at 610 (quoting Abatie, 458 F.3d at 972); Mary D. v. Anthem Blue Cross Blue 
Shield, 778 F. App’x 850 (10th Cir. 2019); Jarosz v. Am. Axle & Mfg., Inc., 372 F. Supp. 3d 163, 
177 (W.D.N.Y. 2019) (applying de novo standard of review because the administrator’s failure 
to comply with ERISA regulation was “intentional”—it admitted “purposefully omit[ing]” 
from its adverse benefit determination information required by ERISA because it wanted to 
keep its adverse benefit determination “short and succinct”); McNeal v. Metro. Life Ins. Co., 
2019 WL 4751549 (N.D. Okla. Sept. 30, 2019).

284. 757 F. App’x. 602 (9th Cir. 2019).
285. Id. at 604, 605.
286. Id. at 604. 
287. Id.
288. Id. at 604–05 (emphasis added).
289. Id.
290. 910 F.3d 392 (8th Cir. 2018). 
291. Id. at 396.
292. Id. at 396–97. 
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administrator—that provided the same information as the governing plan 
document.293 

In contrast, the court in Gordon v. Metropolitan Life Insurance Co.294 found 
the administrator “utterly disregard[ed]” its ERISA obligations when it 
failed to issue a final decision on an appeal years after the deadline for 
doing so.295 The court accordingly reviewed the claim under the de novo 
standard.296 

Strict compliance with ERISA and its regulations is not always required; 
sometimes substantial compliance is sufficient.297 In those instances, courts 
generally find that “inconsequential violations of [ERISA’s] deadlines or 
other procedural irregularities [will] not entitle the claimant to de novo 
review” “so long as ‘an ongoing, good faith exchange of information 
between the administrator and claimant’ occurs.”298 But not all procedural 
violations can be satisfied by substantial compliance. The Seventh Cir-
cuit, for instance, recently held that the “substantial compliance” excep-
tion does not apply to “blown deadlines.”299 The court reasoned that “[a]n 
administrator may be able to ‘substantially comply’ with certain procedural 
requirements, but a deadline is a bright line.”300 

In Fessenden v. Reliance Standard Life Insurance Co., the administrator 
acknowledged its decision was a little bit late, but requested that the dis-
trict court excuse its tardiness under the “substantial compliance” doctrine 
and apply the arbitrary and capricious standard.301 Plaintiff argued the 
administrator forfeited the benefit of deference when it missed the dead-
line for rendering a decision and urged the court to ignore the administra-
tor’s decision and review his claim de novo.302 The Seventh Circuit agreed 
with Plaintiff, relying largely on the applicable regulation which requires 
an administrator to “review the claim ‘not later than’ a specified period of 
time—45 days for disability claims and 60 days for others.”303 The Seventh 
Circuit noted that while time can be extended under the regulation, “when 

293. Id. at 396; see also O’Rourke v. N. Cal. Elec. Worker Pension Plan, 934 F.3d 993, 998 
(9th Cir. 2019); Gallupe v. Sedgwick Claims Mgmt. Servs. Inc., 358 F. Supp. 3d 1183, 1190 
(W.D. Wash. 2019) (declining to alter the standard of review to de novo because it the admin-
istrator did not engage in “wholesale and flagrant violations of the procedural requirements 
of ERISA” or “fail to comply with virtually every applicable mandate of ERISA.” (citations 
omitted) (internal quotation marks omitted)).

294. 747 F. App’x. 594 (9th Cir. 2019).
295. Id. at 595.
296. Id.
297. Van Bael v. United Healthcare Servs., Inc., 2019 WL 142298, at *3 (E.D. La. Jan. 8, 

2019) (citing Lacy v. Fulbright & Jaworski, 405 F.3d 254, 256–57 (5th Cir. 2005)). 
298. Joel S. v. Cigna, 356 F. Supp. 3d 1305, 1314 (D. Utah 2018). 
299. Fessenden v. Reliance Standard Life Ins. Co., 927 F.3d 998, 1000 (7th Cir. 2019). 
300. Id.
301. Id. at 1001.
302. Id.
303. Id. at 1003; 29 C.F.R. § 2560.503-1(i)(1)(i).
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that time is up, it’s up” because the regulation clearly states that “in no event 
shall such extension exceed [the allotted] period.”304 It further found that 
“[s]ubstantial compliance with a deadline requiring strict compliance is a 
contradiction in terms,”305 and held that because the administrator lacked 
discretion to take longer than the regulations allowed, its tardy decision 
would be reviewed de novo.306 

IV. HEALTH INSURANCE

A. Up to $12 Billion at Stake: Supreme Court Will Hear Insurers’ Claims for 
Payments Under the Affordable Care Act’s Risk Corridors Program
As anticipated last survey period, the fight waged by a group of insurers 
seeking payment under the risk corridors program of the Patient Protec-
tion and Affordable Care Act (“ACA”)307 continues. The United States 
Supreme Court announced that it will address whether the federal govern-
ment must pay up to $12 billion to insurers that sold Qualified Health Plan 
(“QHP”) coverage on the ACA’s Health Benefit Exchanges.308 The dispute 
from the insurers’ perspective was succinctly summarized in one petition 
for certiorari filed in connection with the dispute:

To encourage health insurers to offer insurance on newly created health ben-
efit exchanges, and to keep premiums low, the federal government made an 
unambiguous statutory commitment: If the costs of claims under these new 

304. Fessenden, 927 F.3d at 1004 (emphasis added); 29 C.F.R. § 2560.503-1(i)(1)(i).
305. Fessenden, 927 F.3d at 1004.
306. Compare id. at 1004, with Romo v. Waste Connections US, Inc., 2019 WL 3769108, *4 

(N.D. Tex. Aug. 9, 2019) (holding that “technical noncompliance with ERISA procedures will 
be excused so long as the purposes of section 1133 have been fulfilled”) and Meyers v. Kaiser 
Found. Health Plan Inc., 2018 WL 6505391, *11 (N.D. Cal. Dec. 11, 2018) (the administra-
tor’s thirteen-day delay in responding did not constitute a “wholesale and flagrant” violation 
of ERISA’s procedural requirements requiring de novo review).

307. Pub. L. No. 111-148, 124 Stat. 119 (2010) (codified at 42 U.S.C. §§ 18001–18122). 
The U.S. Department of Health & Human Services (“HHS”) promulgated regulations for 
implementing the risk corridors program. Moda Health Plan, Inc. v. United States, 892 F.3d 
1311, 1314, 1316 (Fed. Cir. 2018) (citing Standards Related to Reinsurance, Risk Corridors 
and Risk Adjustment, 77 Fed. Reg. 17,220, 17,251–52 (Mar. 23, 2012) (codified at 45 C.F.R. 
pt. 153, subpt. F)), reh’g and reh’g en banc denied, Moda Health Plan, Inc. v. United States, 908 
F.3d 738 (Fed. Cir. 2018) (per curiam), cert. granted, Moda Heath Plan, Inc. v. United States, 
139 S. Ct. 2743 (2019) (mem.).

308. The Supreme Court granted certiorari with respect to the following underlying cases: 
Land of Lincoln Mut. Health Ins. Co. v. United States, 892 F.3d 1184 (Fed. Cir. 2018), reh’g 
en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Land of Lincoln Mut. Health Ins. 
Co. v. United States, 139 S. Ct. 2744 (2019) (Mem.); Moda Health Plan, 892 F.3d 1311, reh’g 
and reh’g en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Moda Heath Plan, 139 
S. Ct. 2743; Me. Cmty. Health Options v. United States, 729 F. App’x 939 (Fed. Cir. 2018), 
reh’g en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Me. Cmty. Health Options 
v. United States, 139 S. Ct. 2743 (2019) (Mem.); Blue Cross & Blue Shield of N.C. v. United 
States, 729 F. App’x 939 (Fed. Cir. 2018), reh’g and reh’g en banc denied, Moda Health Plan, 908 
F.3d 738, cert. granted, Moda Heath Plan, 139 S. Ct. 2743.
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health insurance policies exceeded the premiums charged in the first three 
years, the government would reimburse insurers a specified percentage of the 
difference. Numerous health insurers, including petitioners, relied on that 
promise, joined the exchanges, set their premiums, and incurred significant 
losses in providing health coverage. Congress later enacted a series of appro-
priations riders restricting the sources of funds available to the Department 
of Health and Human Services (“HHS”) to pay insurers what was owed, but 
never amended the underlying statute. A divided Federal Circuit panel agreed 
that the government’s initial statutory commitment was unambiguous, but 
relied on legislative history to hold the appropriations riders had repealed 
the statutory guarantee. The net effect was a bait-and-switch of staggering 
dimensions in which the government has paid insurers $12 billion less than 
what was promised.309

Congress created the risk corridors program to encourage health insur-
ers to offer QHP coverage on the ACA’s Health Benefit Exchanges.310 The 
program was conceived as a three-year program running from 2014 to 2016 
that would spread the risks of participation on the Exchanges between par-
ticipating insurers and the Federal Government.311 Under the program, 
found in ACA Section 1342, gains and losses experienced by insurers offer-
ing QHPs on the Health Benefit Exchanges would be evened out. Depend-
ing on how a QHP’s aggregate premiums compared to its allowable costs, a 
QHP would either pay money to or receive money from HHS.312

Congress did not make a specific funding appropriation for the risk corri-
dors program in 2014.313 The Government Accountability Office (“GAO”) 
opined that the language of the 2014 Centers for Medicare and Medicaid 
Services (“CMS”) Program Management appropriation allowed HHS to 
use those funds to make the program’s “payments out” in 2014. The GAO 
further observed that HHS could rely on the CMS Program Management 
appropriation to fund the 2015 and 2016 payments, but only if the appro-
priations language in those years was similar to the 2014 appropriations 
language.314 It is perhaps unsurprising considering the political fights sur-
rounding the ACA that riders to Congress’s CMS Program Management 

309. Brief for Petitioners Moda Health Plan, Inc. and Blue Cross & Blue Shield of N.C. 
at 2, Me Cmty Health Options v. United States, Moda Health Plan, Inc. v. United States, and 
Land of Lincoln Mut. Health Ins. Co. v. United States, Nos. 18-1023, 18-1028, and 18-1038 
(U.S. Aug. 30, 2019).

310. Molina Healthcare of Cal., Inc. v. United Sates, 133 Fed. Cl. 14, 30 (2017).
311. Id. at 18 n.1.
312. Moda Health Plan, 892 F.3d at 1315 (quoting HHS Notice of Benefit and Payment 

Parameters for 2014, 78 Fed. Reg. 15,410, 15,413 (Mar. 11, 2013)), cert. granted, Moda Heath 
Plan, 139 S. Ct. 2743.

313. Molina Healthcare of Cal., 133 Fed. Cl. at 30.
314. Id. 24–25.
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appropriations for 2015 to 2017 specifically stated that the funds appropri-
ated could not be used to pay risk corridors payments.315

In October 2015, CMS announced that it owed $2.87 billion worth 
of “payments out” for the 2014 plan year, but that it had received only  
$362 million in “payments in.”316 CMS therefore adopted a pro rata pay-
ment method, making payments to each qualified insurer equal to 12.6% of 
the amounts the insurer was entitled to receive.317 Between 2014 and 2016, 
the amounts owed as “payments out” outstripped the amounts received as 
“payments in” by $12 billion.318 

Fifty or so insurers sued the federal government in the Court of Claims 
to recover the risk corridor payments owed them. They asserted various 
causes of action to support those claims, including breach of express con-
tract, breach of implied-in-fact contract, and breach of an implied cov-
enant of good faith and fair dealing. Some insurers also asserted a Fifth 
Amendment claim, arguing the government’s actions amounted to a taking 
without just compensation.319 The government argued, inter alia, that by 
expressly withholding funding for the risk corridor payments in CMS’s 
2015 and 2016 Program Management appropriations, Congress vitiated 
the obligation to make risk corridor payments from funds other than those 
collected from insurers’ “payments in.”320 A significant split developed 
within the Court of Claims as some courts adopted the insurers’ arguments 
and others adopted the government’s.321 

The Federal Circuit resolved the conflicting decisions in favor of the 
government.322 As explained in last year’s article, the Federal Circuit held 

315. Id. at 25.
316. Moda Health Plan, 892 F.3d at 1319 (citing 42 U.S.C. §§ 18021, 18031(b)(1), 18031(c)), 

reh’g and reh’g en banc denied, Moda Health Plan, Inc. v. United States, 908 F.3d 738 (Fed. Cir. 
2018) (per curiam), cert. granted, Moda Heath Plan, 139 S. Ct. 2743.

317. Id. at 1319 (citing 42 U.S.C. §§ 18021, 18031(b)(1), 18031(c)), reh’g and reh’g en banc 
denied, Moda Health Plan, 908 F.3d 738, cert. granted, Moda Heath Plan, 139 S. Ct. 2743.

318. Id. (citing 42 U.S.C. §§ 18021, 18031(b)(1), 18031(c)), reh’g and reh’g en banc denied, 
Moda Health Plan, 908 F.3d 738, cert. granted, Moda Heath Plan, 139 S. Ct. 2743.

319. Molina, 133 Fed. Cl. at 26; Land of Lincoln Mut. Health Ins. Co. v. United States, 129 
Fed. Cl. 81, 114 (2016).

320. Me. Cmty. Health Options v. United States, 133 Fed. Cl. 1, 3 (2017); Moda Health 
Plan, Inc. v. United States, 130 Fed. Cl. 436, 457; Land of Lincoln, 129 Fed. Cl. at 113 n.30; 
Molina, 133 Fed. Cl. at 33.

321. Land of Lincoln Mut. Health Ins. Co. v. United States, 892 F.3d 1184 (Fed. Cir. 2018), 
reh’g en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Land of Lincoln Mut. Health 
Ins. Co. v. United States, 139 S. Ct. 2744 (2019) (Mem.); Moda Health Plan, 892 F.3d 1311, 
reh’g and reh’g en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Moda Heath Plan, 
139 S. Ct. 2743; Me. Cmty. Health Options v. United States, 729 F. App’x 939 (Fed. Cir. 2018), 
reh’g en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Me. Cmty. Health Options 
v. United States, 139 S. Ct. 2743 (2019) (Mem.); Blue Cross & Blue Shield of N.C. v. United 
States, 729 F. App’x 939 (Fed. Cir. 2018), reh’g and reh’g en banc denied, Moda Health Plan, 908 
F.3d 738, cert. granted, Moda Heath Plan, 139 S. Ct. 2743.

322. Moda Health Plan, 892 F.3d at 1322.
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in Moda Health Plan, Inc. v. United States323 that Congress, by barring CMS 
from using the Program Management appropriation for risk corridors pay-
ments in fiscal year 2015, suspended the government’s obligation to fund 
the risk corridors program beyond the sum of the payments it received 
from insurers.324 Moda Health Plan, Inc., Land of Lincoln Mutual Health 
Insurance Company, Maine Community Health Options, and Blue Cross 
and Blue Shield of North Carolina filed petitions for rehearing en banc.325 
The Federal Circuit denied these petitions.326 Judges Newman and Judge 
Wallach dissented from the denial of those petitions, however, and each 
joined the other’s dissent.327 Judge Newman believed the consolidated 
appeals raised a “critical question” as to how “the government deals with 
non-governmental entities that carry out legislated programs.”328 The 
court should review the matter en banc, he explained, because the gov-
ernment’s denial of “promised compensation” called into question “the 
integrity of the government.”329 Judge Newman also stated that “[t]he gov-
ernment’s access to private sector products and services [would be] under-
mined if non-payment is readily achieved after performance by the private 
sector.”330 Judge Wallach dissented because he “believe[d] the appropria-
tion riders did not impliedly repeal the Government’s obligations to make 
risk corridors payments.”331

The United States Supreme Court granted the insurers’ petitions for 
certiorari review.332 At the time this article was completed, the Court had 
not yet heard argument in the consolidated appeals. The insurers argued 
in their briefs to the Court that the Federal Circuit erred in concluding 
Congress repealed its obligation to make risk corridors payments under 
Section 1342 of the ACA.333 They further argued that if the appropriations 

323. 908 F.3d 738 (Fed. Cir. 2018) (per curiam), cert. granted, Moda Heath Plan, 139 S. Ct. 
2743.

324. Moda Health Plan, 892 F.3d at 1322.
325. Moda Health Plan, 908 F.3d at 740. Blue Cross and Blue Shield of North Carolina also 

sought a rehearing by the panel. Id.
326. Id.
327. Id. at 742.
328. Id. at 740.
329. Id.
330. Id. at 741.
331. Id. at 742.
332. Land of Lincoln Mut. Health Ins. Co. v. United States, 892 F.3d 1184 (Fed. Cir. 2018), 

reh’g en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Land of Lincoln Mut. Health 
Ins. Co. v. United States, 139 S. Ct. 2744 (2019) (Mem.); Moda Health Plan, Inc. v. United 
States, 892 F.3d 1311 (Fed. Cir. 2018), reh’g and reh’g en banc denied, Moda Health Plan, 908 
F.3d 738, cert. granted, Moda Heath Plan, 139 S. Ct. 2743; Me. Cmty. Health Options v. United 
States, 729 F. App’x 939 (Fed. Cir. 2018), reh’g en banc denied, Moda Health Plan, 908 F.3d 738, 
cert. granted, Me. Cmty. Health Options v. United States, 139 S. Ct. 2743 (2019) (Mem.); Blue 
Cross & Blue Shield of N.C. v. United States, 729 F. App’x 939 (Fed. Cir. 2018), reh’g and reh’g 
en banc denied, Moda Health Plan, 908 F.3d 738, cert. granted, Moda Heath Plan, 139 S. Ct. 2743. 

333. Brief for Petitioners Moda Health Plan, Inc. and Blue Cross & Blue Shield of N.C. at 
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riders eliminated the federal government’s obligations under Section 1342, 
it would raise “grave” constitutional concerns with respect to the Due Pro-
cess Clause and the Takings Clause.334 Allowing the government to “shirk 
its obligations under §1342,” they contended, would result in “devastat-
ing consequences for the government’s credibility” in business transactions 
and “for the nation’s healthcare markets.”335 

We expect the Court will resolve the years-long fight over this aspect of 
the ACA during the next survey period, and look forward to bringing this 
chapter of ACA disputes to a close.

B. The Fifth Circuit Reviews the Constitutionality of the ACA’s Individual 
Mandate and Its Severability from the Remainder of the ACA 
Did the Tax Cuts and Jobs Act of 2017336 render the Individual Mandate in 
the ACA unconstitutional? If so, is that provision inseverable from the rest 
of the ACA so that the entire Act falls along with the Individual Mandate? 
The Northern District of Texas answered “yes” to both of those questions 
this survey period. 

Twenty states (the “State Plaintiffs”) and two private individuals (the 
“Individual Plaintiffs”) sued the United States, the HHS, the Secretary of 
HHS (Alex Azar), the Internal Revenue Service (“IRS”), and the Acting 
Commissioner of Internal Revenue (collectively, the “Federal Defendants”) 

27-28, Me. Cmty Health Options v. United States, Moda Health Plan, Inc. v. United States, 
and Land of Lincoln Mut. Health Ins. Co. v. United States, Nos. 18-1023, 18-1028, and 
18-1038 (U.S. Aug. 30, 2019). (“To state the obvious, legislative history—let alone GAO cor-
respondence—cannot provide the “clear ‘intention of Congress as expressed in the statutes’ that 
is necessary to demonstrate an implied repeal” of the previous law); see also Brief for Petitioner 
Me. Cmty. Health Options at 39, Me. Cmty Health Options v. United States, Moda Health 
Plan, Inc. v. United States, and Land of Lincoln Mut. Health Ins. Co. v. United States, Nos. 
18-1023, 18-1028, and 18-1038 (U.S. Aug. 30, 2019) (“If a statutory payment obligation is to 
be repealed by a subsequent appropriation act, the repeal must be ‘expressed in the statutes.’ 
It was not expressed in the statutes in this case. And that should have been determinative.” 
(quoting U.S. v. Mitchell, 109 U.S. 146, 150 (1883))); Brief for Petitioner Land of Lincoln at 
23, Me. Cmty Health Options v. United States, Moda Health Plan, Inc. v. United Sates, and 
Land of Lincoln Mut. Health Ins. Co. v. United States, Nos. 18-1023, 18-1028, and 18-1038 
(U.S. Aug. 30, 2019) (“The riders did not purport to alter a single word of the ACA or change 
the payment formula in Section 1342. They did not repeal Section 1342, or amend the ‘shall 
pay’ language of Section 1342 . . . .”). The United States has not yet filed its brief during this 
survey period.

334. Brief for Petitioners Moda Health Plan, Inc. and Blue Cross & Blue Shield of N.C. at 
46–50, Me. Cmty Health Options v. United States, Moda Health Plan, Inc. v. United States, 
and Land of Lincoln Mut. Health Ins. Co. v. United States, Nos. 18-1023, 18-1028, and 
18-1038 (U.S. Aug. 30, 2019).

335. Id. at 53–54; Brief for Petitioner Land of Lincoln at 47–48, Me. Cmty Health Options 
v. United States, Moda Health Plan, Inc. v. United States, and Land of Lincoln Mut. Health 
Ins. Co. v. United States., Nos. 18-1023, 18-1028, and 18-1038 (U.S. Aug. 30, 2019) (“[T]he 
Federal Circuit construed the appropriations riders in a way that destabilized insurance mar-
kets, when the very purpose of the ACA was to do the opposite.”).

336. Pub. L. No. 115-97, 131 Stat. 2054 (2017).



Health Insurance, Life Insurance, and Disability Insurance Law 359

challenging the constitutionality of the ACA.337 Sixteen states and the Dis-
trict of Columbia intervened as defendants (collectively, the “Intervenor 
Defendants”).338 The State and Individual Plaintiffs argued that the Tax 
Cuts and Jobs Act of 2017 (“TCJA”)339 rendered the ACA’s Individual Man-
date unconstitutional. That conclusion, plaintiffs claimed, was dictated by 
the relationship between (1) the ACA’s Individual Mandate and its accom-
panying “shared responsibility payment,” (2) the TCJA, which reduced the 
shared responsibility payment to $0, and (3) the Supreme Court’s decision 
in National Federation of Independent Business v. Sebelius,340 which upheld the 
constitutionality of the Individual Mandate on the limited grounds that it 
was an exercise of Congress’s Tax Power.341

The Individual Mandate requires Americans to maintain what the ACA 
refers to as “minimum essential coverage.”342 The shared responsibility 
payment was a tax penalty Congress imposed to compel compliance with 
the Individual Mandate.343 Congress, however, “[i]n the TCJA, . . . reduced 
the ACA’s shared-responsibility payment to zero, effective January 1, 
2019.”344 That was significant, plaintiffs argued, because the constitution-
ality of the Individual Mandate was upheld in NFIB only as an exercise of 
Congress’s Tax Power. The Supreme Court’s reasoning in NFIB depended 
heavily on the existence of the shared responsibility payment. Because the 
TCJA reduced that tax to $0, plaintiffs argued the Individual Mandate 
could no longer be considered an exercise of Congress’s Tax Power. And if 
the requirements imposed by the Individual Mandate could no longer be 
justified as an exercise of Congress’s Tax Power, there was no constitutional 
basis for the requirements imposed by the Individual Mandate.

The district court adopted Plaintiffs’ arguments. The shared respon-
sibility payment was a tax, the court explained, because it featured the 
“essential” attribute of any tax: the production of revenue for the govern-
ment.345 That tax was triggered by non-compliance with the Individual 
Mandate, which meant the Mandate “could be viewed as part and parcel of 
a provision supported by the Tax Power.”346 When the shared responsibil-
ity payment went to $0 on January 1, 2019, it no longer generated revenue 

337. Texas v. United States, 340 F. Supp. 3d 579 (N.D. Tex. 2018) (Texas I ), stay granted by 
Texas v. United States, 352 F. Supp. 3d 665 (N.D. Tex. 2018) (Texas II ), appeal docketed, No. 
19-10011 (5th Cir. Jan. 7, 2019).

338. Id. at 591.
339. Pub. L. No. 115-97, 131 Stat. 2054 (2017).
340. 567 U.S. 519 (2012) [hereinafter NFIB].
341. Id.
342. 26 U.S.C. § 5000A(a) (Individual Mandate); Texas I, 340 F. Supp. 3d at 585.
343. Id.
344. Id. at 591.
345. Id. at 598–99 (citing NFIB, 567 U.S. 519 (2012)).
346. Id. at 598.
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for the government and, thus, no longer qualified as a tax.347 Because the 
shared responsibility payment was no longer a tax, the Individual Man-
date’s requirement that Americans maintain minimum essential coverage 
could not be characterized as an exercise of Congress’s Tax Power.348 As of 
January 1, 2019, therefore, the Individual Mandate ceased to be a constitu-
tionally authorized exercise of Congressional powers.349

The ripples created by the TCJA did not end there. The State and Indi-
vidual Plaintiffs argued the Individual Mandate was inseverable from the 
ACA and sought a declaration that the remainder of the ACA also was 
unconstitutional.350 The Federal Defendants took a hybrid approach to 
the severability issue; they “agree[d] the Individual Mandate is unconstitu-
tional and inseverable from the ACA’s pre-existing-condition provisions,” 
but argued the remainder of the ACA was severable from the Individual 
Mandate and survived.351 The Intervenor Defendants argued the Individ-
ual Mandate was entirely severable from the rest of the ACA.352 

The district court agreed that the Individual Mandate was essential to 
and inseverable from the ACA.353 The entire ACA was “invalid,” according 
to the court.354 The 2010 Congress that passed the ACA made its intentions 
clear in § 18091 that the Individual Mandate was intended to be insever-
able from the rest of the ACA.355 The court described various statements in 
the Supreme Court’s decisions in NFIB and King v. Burwell356 as supporting 
its construction of § 18091.357 As for the intentions of the 2017 Congress 
that enacted the TCJA, that Congress could not be said to have had any 
intentions regarding the severability of the Individual Mandate.358 But if 
any intent could be inferred, the court believed, it would have to be drawn 
from Congress’s failure to repeal the Individual Mandate or §  18091.359 
The fact that the 2017 Congress did not take either of those steps, the 
court explained, suggested Congress believed the Individual Mandate was 
“essential to” and, thus, inseverable from the ACA.360

347. Id. at 600–01.
348. Id.
349. Id. at 605.
350. 26 U.S.C. § 5000A(a) (Individual Mandate); Texas I, 340 F. Supp. 3d at 585.
351. Texas I, 340 F. Supp. 3d at 591–92; see also Li Zhou, The Latest Legal Challenge to the Afford-

able Care Act, Explained, Vox, https://www.vox.com/policy-and-politics/2019/7/9/20686224 
/affordable-care-act-constitutional-lawsuit-fifth-circuit-court-texas-district-court (last vis-
ited Oct. 20, 2019) (noting the Trump administration declined to defend the ACA). 

352. Texas I, 340 F. Supp. 3d at 605. 
353. Id. at 619.
354. Id.
355. Id. at 607–10.
356. 135 S. Ct. 2480, 2485–87 (2015).
357. Texas I, 340 F. Supp. 3d at 610.
358. Id. at 617.
359. Id.
360. Id.
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In light of its determinations that the Individual Mandate was unconsti-
tutional and rendered the ACA invalid, the court granted summary judg-
ment for the State and Individual Plaintiffs.361 It then stayed enforcement 
of the judgment while the Intervenor Defendants appealed.362 The Fifth 
Circuit heard arguments in the appeal near the end of this survey period.363 
We will continue to follow this case through the Fifth Circuit appeal and 
report further in the next survey period.

C. The ACA’s Contraceptive Mandate—Decisions Regarding the Religious 
Exemption and Moral Exemption Interim and Final Rules
As previously reported, the federal government issued two interim final 
rules that exempted certain organizations from the ACA’s contraceptive 
mandate. The “moral exemption rule” exempts nonprofit organizations 
and for-profit entities with no publicly traded ownership from the contra-
ceptive mandate if the organizations’ “sincerely held moral convictions” 
oppose providing the contraceptive coverage called for by the mandate.364 
The “religious exemption rule” exempts non-governmental plan spon-
sors and institutions of higher education that arrange for student health 
coverage from having to comply with the contraceptive mandate if their 
“sincerely held religious beliefs” conflict with it.365 The interim final rules 
were the subject of three lawsuits discussed during the last survey period 
brought by various states seeking preliminary injunctions on the enforce-
ment of those rules. In one of the lawsuits, the court denied the request for 
a preliminary injunction and granted summary judgment for the govern-
ment, finding the plaintiff state lacked standing to challenge enforcement 
of the interim rules.366 In the two other lawsuits, the courts granted the 
plaintiff states’ requests for nationwide preliminary injunctions.367

361. Id. at 619.
362. Texas v. United States, 352 F. Supp. 3d 665, 669 (N.D. Tex. 2018) (Texas II), appeal 

docketed, No. 19-10011 (5th Cir. Jan. 7, 2019).
363. Texas II, 352 F. Supp. 3d 665 (N.D. Tex. 2018), appeal docketed, No. 19-10011 (5th Cir. 

Jan. 7, 2019).
364. 45 C.F.R. § 147.133(a)(2).
365. 45 C.F.R. § 147.132(a)(2).
366. Massachusetts v. U.S. Dep’t of Health & Human Servs., 301 F. Supp. 3d 248 (D. Mass. 

2018), vacated and remanded by Massachusetts v. U.S. Dep’t of Health & Human Servs., 923 
F.3d 209 (1st Cir. 2019).

367. Pennsylvania v. Trump (Trump I), 281 F. Supp. 3d 553 (E.D. Pa. 2017), aff’d, subnom. 
Pennsylvania v. President U.S., 930 F.3d 543 (3d Cir. 2019), petition for cert. filed, No. 19-431 
(Oct. 1, 2019), petition for cert. docketed, Little Sisters of the Poor Saints Peter & Paul Home 
v. Pennsylvania, No. 19-431 (Oct. 2, 2019), petition for cert. filed, No. 19-454 (Oct. 3, 2019), 
petition for cert. docketed, Donald J. Trump, President of the U.S. v. Pennsylvania, No. 19-454 
(Oct. 7, 2019); California v. U.S. Dep’t of Health & Human Servs., 281 F. Supp. 3d 806 (N.D. 
Cal. 2017), aff’d in part, vacated in part, remanded by California v. Azar, 911 F.3d 558 (9th Cir. 
2018), cert. denied, Little Sisters of the Poor Jeanne Jugan Residence v. California, 139 S. Ct. 
2716 (2019).
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While those decisions were being appealed, the federal government 
promulgated final rules for the moral and religious exemptions.368 Penn-
sylvania and New Jersey filed suit seeking to enjoin enforcement of those 
rules.369 After finding the states had standing to sue,370 the district court 
held that they had established a reasonable likelihood of success on the 
merits and entered a nationwide preliminary injunction barring enforce-
ment of the final rules.371 

Appeals from those district court decisions were heard by various Circuit 
Courts of Appeal this survey period, and they largely held in the plaintiff 
states’ favor. In Pennsylvania v. President United States372 and California v. 
Azar,373 the Third and Ninth Circuits, respectively, affirmed the entry of 
preliminary injunctions with respect to the final rules.374 An injunction was 
warranted, the Third Circuit concluded, because the states had established 
a reasonable likelihood that they would succeed in demonstrating the final 
rules were procedurally defective and violated the ACA.375 The Third Cir-
cuit further observed there were “serious substantive problems” with the 
final rules as neither the ACA nor the RFRA376 required or authorized their 
promulgation, which also made it reasonably likely the states would suc-
ceed on the merits of their claims.377 And while the Ninth Circuit agreed a 
preliminary injunction was warranted, it concluded the nationwide scope 
of the injunction entered by the district court was an abuse of discretion 
because the plaintiff states could obtain complete relief from an injunction 
that was limited to their specific interests.378 

368. See Pennsylvania v. Trump, 351 F. Supp. 3d 791, 803 (E.D. Pa. 2019) (Trump II) (cit-
ing Religious Exemptions and Accommodations for Coverage of Certain Preventive Services 
Under the Affordable Care Act, 83 Fed. Reg. 57,536, 57,536 (Nov. 15, 2018) (“Final Religious 
Exemption”); Moral Exemptions and Accommodations for Coverage of Certain Preventive 
Services Under the Affordable Care Act, 83 Fed. Reg. 57,592, 57,592 (Nov. 15, 2018) (“Final 
Moral Exemption”)), aff’d, Pennsylvania v. President U.S., 930 F.3d 543, petition for cert. filed, 
No. 19-431, petition for cert. docketed, Little Sisters of the Poor, No. 19-431, petition for cert. filed, 
No. 19-454, and petition for cert. docketed, Trump v. Pennsylvania, No. 19-454 (Oct. 3, 2019).

369. Trump II, 351 F. Supp. 3d 791.
370. Id. at 804–05.
371. Id. at 830, 835 (“[G]iven the harm to the States should the Final Rules be enforced—

numerous citizens losing contraceptive coverage, resulting in ‘significant, direct and propri-
etary harm’ to the States in the form of increased use of state-funded contraceptive services, 
as well as increased costs associated with unintended pregnancies—a nation-wide injunction 
is required to ensure complete relief to the States”).

372. 930 F.3d 543.
373. 911 F.3d 558 (9th Cir. 2018), cert. denied, Little Sisters of the Poor Jeanne Jugan Resi-

dence v. California, 139 S. Ct. 2716 (2019).
374. Pennsylvania v. President U.S., 930 F.3d 575–79.
375. Id. at 569.
376. Religious Freedom Restoration Act of 1993, 42 U.S.C.A. §§ 2000bb – 2000bb-4.
377. Pennsylvania v. President U.S., 930 F.3d at 561.
378. Azar, 911 F.3d at 584–85.
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The Third Circuit further confirmed in Pennsylvania v. President United 
States that the plaintiff states had standing to challenge the final rules. The 
states faced imminent harm in the form of a “concrete financial injury,” the 
court explained, because employers could be expected to take advantage of 
the exemptions to the contraceptive mandate, which would cause “women 
covered by their [employers’] plans [to] lose contraceptive coverage” and 
would lead many of those women to rely on “state-funded services for their 
contraceptive needs.”379 A preliminary injunction, therefore, would “avoid 
the imminent financial burden the States [would] face if [the final rules 
were] not enjoined.”380 Because the First Circuit in Massachusetts v. United 
States Department of Health & Human Services381 agreed Massachusetts had 
standing to challenge the final rules, it vacated the district court’s grant of 
summary judgment for the government382 and remanded.383

At the time of publication, petitions for certiorari review had been filed 
in Pennsylvania v. President United States384 and California v. Azar.385 The 
petition in California was denied but several petitions in President United 
States remain pending. We will continue to monitor the petitions for cer-
tiorari and will report on any further developments with respect to exemp-
tions to the ACA’s contraceptive mandate in the next survey period.

V. LIFE INSURANCE

A. Most Friendship Is Feigning, Most Loving Mere Folly386—STOLI, Insurable 
Interest, and Feigned Compliance
Following up on the Winter 2017 and Spring 2019 discussions of Sun 
Life Assurance Co. of Canada v. Wells Fargo Bank, N.A.,387 the New Jersey 

379. 930 F.3d at 562. 
380. Id. at 564.
381. 923 F.3d 209, 227 (1st Cir. 2019).
382. Massachusetts v. U.S. Dep’t of Health & Human Servs., 301 F. Supp. 3d 248 (D. Mass. 

2018), vacated and remanded, 923 F.3d 209 (1st Cir. 2019).
383. Massachusetts v. U.S. Dep’t of Health & Human Servs., 923 F.3d at 227.
384. 930 F.3d 543 (3d Cir. 2019), petition for cert. filed, No. 19-431 (Oct. 1, 2019), petition for 

cert. docketed, Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, No. 19-431 
(Oct. 2, 2019), petition for cert. filed, No. 19-454 (Oct. 3, 2019), petition for cert. docketed, Donald 
J. Trump, President of the U.S. v. Pennsylvania, No. 19-454 (Oct. 7, 2019).

385. 911 F.3d 558 (9th Cir. 2018), cert. denied, Little Sisters of the Poor Jeanne Jugan Resi-
dence v. California, 139 S. Ct. 2716 (2019).

386. William Shakespeare, As You Like It.
387. Sun Life Assurance Co. of Can. v. Wells Fargo Bank, N.A., 2016 WL 5746352 (D.N.J. 

Sept. 30, 2016), aff’d,  2019 WL 3948361 (3d Cir. Aug. 21, 2019); Sun Life Assurance Co. of 
Can. v. Wells Fargo Bank, NA, 2016 WL 6824367 (D.N.J. Nov. 17, 2016), aff’d, 2019 WL 
3948361 (3d Cir. Aug. 21, 2019); Sun Life Assurance Co. of Can. v. Wells Fargo Bank NA, 
2018 WL 5303551 (3d Cir. Jan. 30, 2018), certified question accepted sub nom. Sun Life Assur-
ance Co. of Can. v. Wells Fargo Bank, N.A., 201 A.3d 1267 (N.J. 2018), and certified question 
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Supreme Court responded to two certified questions from the Third Cir-
cuit this survey period interpreting New Jersey’s insurable interest law.388 
In 2016, the district court found the insured’s policy was void ab initio as a 
stranger-owned life insurance (“STOLI”) policy because it was issued with 
apparent insurable interest (the son was the trustee of the owner and ben-
eficiary trust) but with stranger-investors secretly funding the premiums 
and taking control of the policy five weeks after its issuance.389 The district 
court, however, granted Wells Fargo’s request for a premium refund as it 
was a later purchaser of the policy.390 In 2018, the Third Circuit identified 
that the issues on appeal were unresolved questions of state law and certi-
fied two questions to the New Jersey Supreme Court.391

The New Jersey Supreme Court accepted the certified questions and 
held that a life insurance policy procured by a third party without an insur-
able interest that feigns compliance with the insurable interest require-
ment is a cover for a wager and violates New Jersey public policy.392 The 
court concluded:

In short, the outside investors who funded the policy effectively control it 
from the start. If the investors cause the [trustee of the owner trust] to trans-
fer [the trustee’s] interest to them a month, a day, or an hour after the policy is 
issued, it would elevate form over substance to suggest that the policy satisfies 
the insurable interest requirement. At most, there is only feigned compliance 
with the requirement that an insurable interest exist “at the time when [the] 
contract was made.”393

The court further found that a policy procured under a STOLI scheme 
is void ab initio.394 Finally, the New Jersey Supreme Court held that a party 
may be entitled to a refund of premiums depending on several equitable 
factors: “a party’s level of culpability, its participation in or knowledge of 

answered sub nom. Sun Life Assurance Co. of Can. v. Wells Fargo Bank, N.A., 208 A.3d 839 
(N.J. 2019).

388. Sun Life, 208 A.3d 839. 
389. Id. at 842.
390. Id.
391. The Third Circuit certified the following questions:

(1) Does a life insurance policy that is procured with the intent to benefit persons 
without an insurable interest in the life of the insured violate the public policy of 
New Jersey, and if so, is that policy void ab initio?

(2) If such a policy is void ab initio, is a later purchaser of the policy, who was not 
involved in the illegal conduct, entitled to a refund of any premium payments that 
they made on the policy?

Sun Life v. Wells Fargo, 2018 WL 5303551, certified question accepted, 201 A.3d 1267 (2018), and 
certified question answered sub nom. Sun Life v. Wells Fargo, 208 A.3d 839.

392. Sun Life, 208 A.3d at 849.
393. Id. at 850 (quoting N.J. Stat. Ann. § 17B:24-1.1(b)) (emphasis added).
394. Id. at 857.
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the illicit scheme, and its failure to notice red flags.”395 These responses 
allowed the Third Circuit to affirm the district court’s decision, finding the 
policy at issue void ab initio for violating the public policy of New Jersey 
and returning the premiums to Wells Fargo—the later purchaser of the 
policy who was not involved in illegal conduct.396

Another Sun Life case decided this survey period, Sun Life Assurance 
Co. Canada v. United States Bank National Association,397 contributes to the 
growing body of case law finding STOLI policies void ab initio under Dela-
ware law for lack of insurable interest due to hidden non-recourse pre-
mium financing. The Delaware insurable interest statute requires insureds 
to procure their own policies, or, if the policy is procured by another, the 
benefits must be payable to someone with insurable interest.398 The district 
court concluded the insured did not procure the policy because she did not 
pay the premiums herself.399 It particularly noted the insured paid the pre-
miums via a loan which she had no contractual obligation to repay because 
a trust was the borrower (not the insured), the loan was non-recourse, and 
the insured “lacked the practical ability to repay the loan using anything 
other than proceeds from transfer of the Policy.”400 

Defendant U.S. Bank argued that the initial financers behind the loan, 
Coventry Capital Partners and LaSalle Bank National Association, pro-
cured the policy legitimately because benefits were payable to the insured’s 
family members.401 Although the district court acknowledged that the pol-
icy technically complied with Delaware’s insurable interest statute in that 
regard, it found that “technical compliance does not end the inquiry.”402 
Like the New Jersey Supreme Court in the Sun Life case discussed above, 
the Delaware Supreme Court also has found that its state insurable interest 
statute requires looking beyond feigned technical compliance with insur-
able interest statutes.403 Because all other facts in this case suggested the 
policy was an illegal wagering contract, “merely naming a beneficiary hav-
ing an insurable interest does not make an otherwise unlawful wagering 
contract lawful.”404 

395. Id. at 859.
396. Sun Life Assurance Co. of Can. v. Wells Fargo Bank NA, 2019 WL 3948361, at *2–3 

(3d Cir. Aug. 21, 2019).
397. 369 F. Supp. 3d 601 (D. Del. 2019), reconsideration denied, 2019 WL 2052352 (D. Del. 

May 9, 2019).
398. Id. at 610.
399. Id.
400. Id. at 610–11.
401. Id. at 612–13.
402. Id. at 613.
403. Id.
404. Id. at 614.
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Numerous facts supported the conclusion that the original financers did 
not act in good faith, including that the insured’s application contained 
multiple material misrepresentations regarding her finances, the third 
parties involved did not adequately investigate the insured’s finances, the 
third-party financer sought its own life expectancy report, the premium 
finance loan was non-recourse, the insured and her trusts could not repay 
the loan other than from policy proceeds, the financer secured an irre-
vocable appointment of power of attorney over any life insurance policy 
owned by the insured’s trusts, and the entire scheme benefited the financer 
and its lending associates.405 As a result, the district court granted summary 
judgment for Sun Life, finding the policy lacked an insurable interest at its 
inception and was void ab initio.406

Finally, the Southern District of Florida decided Estate of Malkin v. Wells 
Fargo Bank, N.A. this survey period, a case related to Sun Life Assurance Co. 
of Canada v. United States Bank National Association, which was discussed in 
the Winter 2017 article.407 In these two cases, the insured took out high-
dollar life insurance policies with Sun Life Assurance Co. of Canada and 
American General Life Insurance Company (“AIG”).408 Sun Life refused 
to pay its policy’s death benefit, and both the Southern District of Florida 
and the Eleventh Circuit agreed the policy was void ab initio under Dela-
ware law as a STOLI policy.409 But AIG paid its policy’s benefit to Wells 
Fargo Bank, the named beneficiary, upon the insured’s death.410 Thus, the 
insured’s estate sued Wells Fargo for violating §  2704(b) of Delaware’s 
insurable interest statute, which grants an insured’s estate the right to sue 
the beneficiary of a policy made “in violation of this section.”411 A contract 

405. Id.
406. Id. at 617.
407. 379 F. Supp. 3d 1263 (S.D. Fla. 2019) (noting that this case shares the same factual 

background as Sun Life Assurance Co. of Canada v. U.S. Bank Nat’l Ass’n, 2016 WL 161598 
(S.D. Fla. Jan. 14, 2016) because both cases involve insurance policies taken out on the life of 
insured Phyllis Malkin with premiums financed by the same financing entities).

408. Id. at 1265–66.
409. Sun Life v. U.S. Bank, 2016 WL 161598; Sun Life Assurance Co. of Can. v. U.S. Bank 

Nat’l Ass’n, 693 F. App’x 838 (11th Cir. 2017).
410. Estate of Malkin, 379 F. Supp. 3d at 1266, 1269–70. The policy at issue in this case 

underwent several sales and transfers, ultimately being purchased by Berkshire Hathaway Life 
Insurance Company of Nebraska with Wells Fargo Bank, N.A. serving as securities interme-
diary (collectively, the “beneficiary”). Id. at 1269.

411. Id. at 1270. Subsection (b) of Delaware’s insurable interest statute states: 

(b) If the beneficiary, assignee or other payee under any contract made in violation 
of this section receives from the insurer any benefits thereunder accruing upon the 
death, disablement or injury of the individual insured, the individual insured or his 
or her executor or administrator, as the case may be, may maintain an action to 
recover such benefits from the person so receiving them.

Del. Code Ann. tit. 18, § 2704(b).
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violates § 2704(b) when it is a STOLI policy as defined in § 2704(a).412 
Because the district court and Eleventh Circuit had already determined 
that the insured’s Sun Life policy was a STOLI policy under Delaware 
law, and the two policies were issued under nearly identical circumstances, 
the district court easily held that the insured’s AIG policy was a STOLI 
policy under Delaware law.413 This entitled the insured’s estate to recover 
the policy’s death benefit from the beneficiary under Delaware law.414

B. Revoke Thy Gift, or Whilst I Can Vent Clamor from My Throat, I’ll Tell 
Thee Thou Dost Evil415—Revocation-on-Divorce After Sveen
The marital status of the insured and beneficiaries factor into an insurer’s 
analysis when deciding whether to pay a life insurance policy or interplead 
the funds thanks to many states’ revocation-on-divorce statutes. During 
the last survey period, the United States Supreme Court issued its opinion 
in Sveen v. Melin,416 finding that Minnesota’s revocation-on-divorce statute 
could be applied retroactively.417 The ex-spouse in Sveen, who had been 
designated the primary beneficiary, argued it would violate the Contracts 
Clause of the U.S. Constitution to apply the 2002 Minnesota revocation-
on-divorce statute to the 1998 life insurance policy and thereby revoke her 
designation.418 The Supreme Court applied a two-step test to determine 
whether applying the statute to a pre-existing contract would violate the 
Contracts Clause and found it did not.419 Minnesota’s law was designed to 
reflect the policyholder’s intent, it does not upset the policyholder’s expec-
tations because it aligns with what the divorce court could have done, and 
the default rule the law creates can be undone by simply re-designating 
the ex-spouse as a beneficiary.420 At the time Sveen was issued, 26 states, 
including Minnesota, had adopted revocation-on-divorce laws based on 

412. Estate of Malkin, 379 F. Supp. 3d at 1272–73.
413. Id. at 1276.
414. Id. at 1284.
415. William Shakespeare, King Lear.
416. 138 S. Ct. 1815 (2018).
417. Id. at 1818.
418. Id. at 1821.
419. Id. at 1821–22. The first step is “whether the state law has ‘operated as a substantial 

impairment of a contractual relationship.’” Id. The court must consider “the extent to which 
the law undermines the contractual bargain, interferes with a party’s reasonable expectations, 
and prevents the party from safeguarding or reinstating his rights.” Id. at 1822 (citations omit-
ted). In the second step, the court asks “whether the state law is drawn in an ‘appropriate’ 
and ‘reasonable’ way to advance ‘a significant and legitimate public purpose.’” Id. (citations 
omitted). Here, the Court only needed to examine the first step because it determined Min-
nesota’s revocation-on-divorce statute did not “substantially impair pre-existing contractual 
arrangements.” Id.

420. Id.
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the Uniform Probate Code,421 leading some to conclude those states would 
follow Sveen and apply their revocation-on-divorce statutes retroactively.

During this survey period, one of the 26 states—Alabama—followed 
Sveen’s lead.422 In Blalock v. Sutphin,423 the Alabama Supreme Court held 
that Alabama’s 2015 revocation-on-divorce statute could be applied ret-
roactively without violating the Alabama Constitution’s Contracts Clause. 
The insured initially designated his daughter as primary beneficiary in 
2011 when the life insurance policy was issued.424 After marrying Blalock in 
2012, the insured designated his daughter and Blalock each as a 50% ben-
eficiary.425 The insured and Blalock divorced in 2016 and did not mention 
the life insurance policy in the divorce decree.426 Blalock unsuccessfully 
argued at trial and on appeal that retroactive application of the Alabama 
revocation-on-divorce statute violated Alabama’s Contracts Clause.427 The 
Alabama Supreme Court noted that Alabama’s Contracts Clause and the 
federal Contracts Clause are nearly identical and serve the same purpose.428 
It also remarked that this case was so similar to Sveen that to hold differ-
ently would create confusion.429 Thus, the Alabama Supreme Court agreed 
with the trial court’s decision that Blalock’s beneficiary designation was 
revoked by the Alabama revocation-on-divorce statute, and the daughter 
was the rightful, sole beneficiary of the life insurance policy.430

Even when the revocation-on-divorce statute applies prospectively, some 
states do not automatically revoke a beneficiary designation. In Primerica 
Life Insurance Co. v. Montoya,431 the district court determined that Mon-
toya, the insured’s ex-wife, had the burden to prove by a preponderance 
of the evidence that her divorce from the insured did not revoke her des-
ignation as beneficiary.432 New Mexico enacted its revocation-on-divorce 
statute in 1992.433 The insured designated Montoya as the beneficiary of 

421. Id. at 1819.
422. The District of South Carolina also followed Sveen in Protective Life Insurance Co. v. 

LeClaire during the last survey period. 2018 WL 3222796 (D.S.C. July 2, 2018). In LeClaire, 
the district court rejected the ex-wife’s summary judgment argument that retroactive applica-
tion of the South Carolina revocation-on-divorce statute would violate both South Carolina 
and federal Contracts Clauses. Id. at *4–5. The district court, without much analysis, said that 
Sveen is binding precedent and denied the ex-wife’s summary judgment motion. Id.

423. 275 So. 3d 519 (Ala. 2018).
424. Id. at 521, 524.
425. Id. at 521.
426. Id.
427. Id. at 522, 526.
428. Id. at 524.
429. Id. at 526.
430. Id. at 525–26, 527.
431. 2019 WL 1242677 (D.N.M. Mar. 18, 2019).
432. Id. at *4.
433. Id. at *3.
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his life insurance policy in 1998, after which they married.434 The insured 
designated his niece as a contingent beneficiary.435 Predictably, the insured 
and Montoya divorced and the divorce decree did not mention the life 
insurance policy.436 In an interpleader action following the insured’s death, 
the niece disputed Montoya’s entitlement to the policy proceeds, argu-
ing Montoya’s designation was presumptively revoked by the divorce.437 
Montoya attempted to rebut the presumption with an affidavit from the 
insured’s partner who said that the insured wanted Montoya to have the 
proceeds.438 New Mexico’s courts had not addressed whether divorce abso-
lutely revokes a designation or creates a rebuttable presumption, but its 
federal courts had made a “predictive guess” and applied the rebuttable 
presumption approach.439 Following that authority, the district court held 
“the putative beneficiary [could] meet her burden, by a preponderance 
of the evidence, either by providing a writing from the decedent in com-
pliance with the terms of the life insurance policy, or by presenting an 
admissible statement of the decedent’s intent made to a third-party with no 
interest in the beneficiary designation.”440 Because the partner’s affidavit 
lacked sufficient indicia of trustworthiness, the district court denied sum-
mary judgment to Montoya, requiring that the trier of fact decide whether 
the affiant was a disinterested witness.441

C. Grace Is Grace, Despite of All Controversy442—Statutory Requirements for 
Grace and Lapse Notices
In Halberstam as Trustee of Zupnick Family Trust 2008 B v. Allianz Life Insur-
ance Co. of North America,443 the grace notice the insurer provided was defi-
cient, resulting in the district court directing the insurer to treat the policy 
as “in good standing and in effect” upon receipt of back premiums.444 The 
policy entered a grace period on July 7, 2012, and the grace notice sent to 
the policyholder on August 7, 2012 stated the policy would lapse unless the 
insurer received $116,511.94 by September 7, 2012.445 The grace notice 
provided that this amount would keep the policy in force until November 
7, 2012.446 New York state law, however, requires grace notices to state the 

434. Id. at *1.
435. Id.
436. Id.
437. Id.
438. Id. at *1, *4.
439. Id. at *4.
440. Id.
441. Id. at *5–6.
442. William Shakespeare, Measure for Measure.
443. 349 F. Supp. 3d 164 (E.D.N.Y. 2018).
444. Id. at 171, 176.
445. Id. at 167.
446. Id.
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amount due and requires a 61-day grace period “within which to pay suf-
ficient premium to keep the policy in force for three months from the date 
the insufficiency was determined.”447 Because the grace notice asked for 
four months of premium, the district court found it was legally invalid and 
held the policy did not lapse in September 2012.448 Additionally, when the 
policyholder asked the insurer how much premium it owed, the insurer 
stated that it required a reinstatement application and approval by under-
writing before reinstating the policy.449 The district court considered this 
an anticipatory repudiation of the contract and absolved the policyholder 
of its failure to tender the required premium.450

In Conestoga Trust v. Columbus Life Insurance Co.,451 the Fifth Circuit 
affirmed that a policy did not require the insurer to create or retain a post-
mark when mailing a grace notice.452 The policy provided the insurer would 
send a grace notice with a 61-day grace period, during which the insured 
was permitted to pay or mail premium to avoid lapse, and stated the insurer 
would “rely on the postmark to determine the date of mailing.”453 After the 
policy at issue lapsed due to the owner’s failure to pay the premiums, the 
owner sued claiming it never received the grace notice. The district court 
entered judgment for the insurer following a jury trial. The Fifth Circuit 
held the district court did not err in determining that the postmark lan-
guage likely applied to receipt of premiums and not to the mailing of the 
grace notice, and, even if it did, the policy’s plain language did not compel 
the insurer to create or retain a postmark to prove the date of mailing.454 
The Fifth Circuit nevertheless reversed and remanded for a new trial 
because the district court erred in allowing a jury instruction that placed 
the burden of proof for the mailing of the grace notice on the policyholder, 
rather than on the insurer.455 

In Bentley v. United of Omaha Life Insurance Co.,456 the district court held 
that California statutes creating new lapse and termination notice require-
ments for policies “issued or delivered” in California after January 1, 2013 
also applied to policies renewed after that date.457 The court rejected the 
insurer’s argument that the statutes did not apply to policies renewed after 

447. Id. at 169–70 (emphasis added).
448. Id. at 171.
449. Id. at 173.
450. Id. at 173–74.
451. 759 F. App’x 227 (5th Cir. 2019).
452. Id. at 231–32.
453. Id. at 231.
454. Id. at 232.
455. Id. at 234, 236 (holding that in Texas “the insurer has the burden to prove that it sent 

a grace notice that is required prior to termination of the policy”).
456. 371 F. Supp. 3d 723 (C.D. Cal. 2019).
457. Id. at 733.
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the effective date, but only to policies “issued or delivered” after that date. 
The district court found that the statutes were meant to apply prospec-
tively to policies that continue in force in California, including those that 
continued in force due to renewal.458 Thus, for a class of 26 policies, the 
district court held the statutes were incorporated into the affected poli-
cies.459 As a result, the district court held that the insurer breached the 
contract by failing to provide the class insureds the rights secured to them 
by the statutes.460

These grace notice cases serve as a reminder to insurers to pay close 
attention to grace notice language in their policies as well as new and exist-
ing state laws that affect the content and mailing requirements of such 
notices.

VI. CONCLUSION

We will be monitoring the extent to which courts around the country 
follow the significant STOLI decisions discussed above, which held that 
STOLI contracts are void ab initio notwithstanding investors’ technical 
compliance with insurable interest requirements. We are also interested to 
see whether other states follow Alabama’s lead and apply their revocation-
on-divorce statutes to life insurance contracts retroactively. On the ERISA 
front, we expect the Supreme Court will help clarify what it means to have 
“actual knowledge” of a claim and, thus, when the limitations clock begins 
to run on a breach of fiduciary duty claim. We also expect the decisions 
issued during the next survey period will further flesh out the law con-
cerning when (or whether) a plan’s substantial compliance with ERISA’s 
regulations suffices. 

And while we anticipate the next survey period will bring closure to 
the risk corridors dispute, all indications are that disputes related to the 
ACA are not going away any time soon. Over the course of the next survey 
period, the Fifth Circuit presumably will issue its ruling as to the constitu-
tionality of the ACA’s Individual Mandate and the ACA itself, but it seems 
unlikely that will be the last word on the issue. And another set of ACA-
related disputes—efforts to accommodate the ACA’s contraceptive man-
date—can be expected to take additional twists and turns throughout the 
next survey period, as they have since the Act’s passage. We look forward to 
reporting on these and other significant developments in health, life, and 
disability insurance law in next year’s article.

458. Id. at 731–35 (the court also held that renewal occurs upon payment of a premium).
459. Id. at 733–34, 739.
460. Id. at 741 (these include the right to name a designee to receive lapse or termination 

notice, to have notice of lapse or termination sent to such designees and assignees, and by 
lapsing the class’s policies and failing pay the policies’ proceeds).
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I. INTRODUCTION

Damian J. Arguello

In this update, the ICLC committee covers a lot of ground, from insurance 
coverage for mass shootings, consent to settle clauses and the bad faith 
implications for an insurer, the application of the notice/prejudice rule in 
California to choice of law and consent to settle provisions, and whether 
interstate compacts might streamline the delivery of insurance products 
much needed by consumers or allow insurers to sidestep the state regula-
tory process to the detriment of consumers.

II. MASS SHOOTINGS AND INSURANCE COVERAGE

William Reed and Christopher Mosley

A. Introduction
In the month of August 2019 alone, at least 53 people died in mass shoot-
ings in the United States, including a massacre in a Walmart in El Paso, 
Texas, an indiscriminate shooting rampage at passing cars in Odessa, Texas, 
and gunfire in a busy entertainment district in Dayton, Ohio.1 Although 
there is no settled legal definition for “mass shooting,” using the most 
inclusive definition (at least four victims injured in any setting), the Gun 
Violence Archive reports 417 mass shooting events in 2019.2

Traditionally, insurance coverage did not intersect heavily with gun 
ownership and mass shootings. The rarity of these events, laws limiting lia-
bility, and exclusions to preclude such coverage combined to allow insurers 
to take a hands-off approach to mass shooting risks. But with the increased 
number of mass shooting events in recent years, significant damages, a 
changing liability landscape, and new coverages, insurers and policyhold-
ers are squarely addressing such risks.

The stakes are high and getting higher for insurers and policyholders. 
The 2007 Virginia Tech shooting led to an estimated $48.2 million in 

1. Neil Vigdor, 53 People Died in Mass Shootings in August Alone in the U.S., N.Y. Times, Aug. 
31, 2019, https://www.nytimes.com/2019/08/31/us/us-mass-shootings.html.

2. Mass Shootings in 2019, https://www.gunviolencearchive.org/reports/mass-shooting 
?year=2019. 
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litigation and recovery costs.3 On October 3, 2019, news outlets reported 
that the Las Vegas shooting resulted in a settlement in which MGM Resorts 
International agreed to pay victims up to $800 million.4

Regardless of where they occur, mass shootings may result in a wide 
range of damages, losses, and expenses both to victims and to impacted 
businesses. The risk lies at the intersection of the scope of liability, cover-
age for liability, and coverage for direct damages. This article surveys recent 
developments in case law and expanding insurance coverage options.

B. Insurance Response to Mass Shootings 
1. Scope of Liability
While the perpetrators of mass shootings are liable to victims, they typi-
cally do not offer a source of recovery. That often leaves victims to look to 
businesses connected to the crime in some way for recovery, such as the 
gun manufacturer, a security company, or the place where the shooting 
occurred. In the past, the risk of liability for these businesses was low. But 
that is changing as mass shootings arguably become a more foreseeable 
risk.

The landscape is changing for businesses that become the venue of a 
shooting. In most jurisdictions, a business owner is not liable to a person 
injured by the criminal acts of a third party unless the criminal act was 
foreseeable.5 Traditionally, courts found the threat posed by mass shooters 
to be so unexpected and remote that, as a matter of law, no rational juror 
could find that a landowner should have foreseen or known about it.6 

As mass shooting incidents become more commonplace, the assessment 
of foreseeability and causation has begun to shift. In 2019, a Colorado court 
made an analytical leap and concluded that a mass shooting was not unfore-
seeable as a matter of law and that the business owner’s negligence could 
have been a substantial factor in causing the harm, which opened the door 
to premises liability.7 The case stemmed from a shooting spree at a Planned 
Parenthood location in Colorado Springs. The court concluded the risk was 
not unknown as a matter of law because, among other reasons, the number 
of threats against abortion providers, active shooter trainings, and staff con-

3. Paul Marshall, Insurance Coverage for Active Shooter Risks, Risk Mgmt., Sept. 4, 2018, 
http://www.rmmagazine.com/2018/09/04/insurance-coverage-for-active-shooter-risks. 

4. See, e.g., Khristopher J. Brooks, MGM Settles Las Vegas Shooting Case for as Much as $800 
Million, CBSNews.com, Oct. 3, 2019, https://www.cbsnews.com/news/las-vegas-shooting 
-settlement-mgm-settles-las-vegas-shooting-case-for-735-million-to-800-million.

5. Restatement (Second) of Torts § 344, cmt. f (Am. Law Inst. 1965).
6. See Lopez v. McDonald’s Corp., 238 Cal. Rptr. 436, 441 (Ct. App. 1987) (describing a 

mass shooting as a “once-in-a-lifetime” event).
7. Wagner v. Planned Parenthood Fed’n of Am., Inc., 2019 WL 989316, ¶ 43 (Colo. Ct. 

App. Feb. 21, 2019), cert. granted in part sub nom. Rocky Mountain Planned Parenthood, Inc. 
v. Wagner, 2019 WL 4263833 (Colo. Sept. 9, 2019).
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cerns about the lack of security.8 On a related causation question, the court 
concluded that the lower court erred in ruling that the shooter’s actions 
has such a predominant effect in causing the harm that they eliminated as 
a matter of law the possibility that the business owner’s alleged negligence 
was a substantial factor in causing the harm.9 The dissent disagreed, not-
ing that after the 2012 Aurora theater shooting, courts found the shooter’s 
actions were the predominant cause of the plaintiff’s injuries, which negated 
the causation element of a negligence claim against others.10 The Colorado 
Supreme Court granted certiorari on the question of whether a mass shooter 
“is necessarily the predominant cause of harm to the victims of his attack.”11

Faced with increasing likelihood of liability, business owners are explor-
ing avenues of immunity from claims resulting from mass shooting inci-
dents. Gun manufacturers have enjoyed immunity from such suits since 
Congress’s 2005 enactment of the Protection of Lawful Commerce in Arms 
Act (“PLCAA”), which provided that manufacturers and sellers of firearms 
and ammunition “are not, and should not, be liable for the harm caused by 
those who criminally or unlawfully misuse firearm products ... that function 
as designed and intended.”12 Absent a statutory violation in the sale or mar-
keting of a gun, the PLCAA has proved to be an effective firewall against 
liability. Most recently, in Prescott v. Slide Fire Solutions, LP, a case arising 
out the 2017 Las Vegas shooting, the court found that PLCAA immunity 
extended to the manufacturer of the bump stocks used by the shooter to 
increase the fire rate and the resulting harm inflicted on the victims.13

MGM resort, the site of the shooting, also claimed immunity, albeit under 
a different law. Taking the unusual step of filing a declaratory judgment 
action against the shooting victims, MGM sought protection under the 
Support Anti-Terrorism by Fostering Effective Technologies (SAFETY) 
Act.14 Enacted as part of the Homeland Security of 2002, Public Law 107-
296, the SAFETY Act15 was intended to ensure that companies would not 
let the considerable liability risks associated with a potential terrorist attack 

 8. Id. ¶ 40.
 9. Id. ¶ 43.
10. Id. ¶ 57 (citing Nowlan v. Cinemark Holdings, Inc., 2016 WL 4092468, at *3 (D. Colo. 

June 24, 2016), and Phillips v. Lucky Gunner, LLC, 84 F. Supp. 3d 1216, 1228 (D. Colo. 
2015)). It is noteworthy that another decision stemming from the Aurora theater shooting 
reflected a shift in thinking on the foreseeability question since the 1980s Lopez case: “what 
was ‘so unlikely to occur within the setting of modern life’ as to be unforeseeable in 1984 was 
not necessarily so unlikely by 2012.” Axelrod v. Cinemark Holdings, Inc., 65 F. Supp. 3d 1093, 
1099 (D. Colo. 2014) (citing Lopez, 238 Cal. Rptr. at 441).

11. Rocky Mountain Planned Parenthood, 2019 WL 4263833.
12. 15 U.S.C. § 7901(a)(5).
13. 341 F. Supp. 3d 1175, 1191 (D. Nev. 2018).
14. MGM Resorts Int’l v. Acosta, No. 2:18-cv-01288 (D. Nev. July 13, 2018), https://

media.lasvegasnow.com/nxsglobal/lasvegasnow/document_dev/2018/07/16/MGM%20
Lawsuit_1531784831785_48790338_ver1.0.pdf. 

15. 6 U.S.C. §§ 441–444.
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deter them from creating or using technologies that could help protect 
the public, and immunizes certified businesses from claims arising out of 
an act of terrorism when SAFETY Act covered technologies have been 
deployed. After a public relations backlash, MGM opted for mediation and 
ultimately settled the case, leaving unanswered whether the SAFETY Act 
would apply to the venue of a mass shooter scenario.

2. Existing Coverage Under Liability Policies
Residential, umbrella, and commercial liability policies contain familiar 
limitations that often preclude coverage for a shooting. The limitations 
appearing most commonly in the case law are: (1) exclusions for intentional 
harm16; (2) criminal act exclusions17; and (3) assault and battery exclusions. 

The assault and battery exclusion is less common in liability policies and 
has produced recent decisions. In Nautilus Insurance Co. v. EJIII Development 
Co.,18 the court analyzed insurance coverage for a shooting that occurred 
at a Waffle House. The policy contained an assault and battery exclusion 
applicable to bodily injury arising out of “[a]ctual or alleged assault or bat-
tery,” “[p]hysical altercation” or “[a]ny act or omission in connection with 
the prevention or suppression of such acts, including the failure to provide 
adequate security.”19 The court found that it was “clear” that the suit was 
the result of an alleged assault and battery or physical altercation, holding 
that the exclusion unambiguously applied and rejecting the policyholder’s 
argument that the exclusion was inapplicable to a “professional liability” 
coverage extension.20

3. Existing and Developing Coverage for Direct Damages
Apart from the individual victims of mass shooting events, the commercial 
or public settings of many of these events suffer distinct and direct dam-
ages. For these types of damages, an organization may look for coverage in 
policies for commercial property, business interruption, workers’ compen-
sation, or even directors and officers.

16. In mass shooting situations, courts generally do not hesitate to find intent to injure 
from the insured assailant’s actions and deny coverage on that basis. Donegal Mut. Ins. Co. 
v. Baumhammers, 938 A.2d 286 (Pa. 2007) (finding no coverage for insured who went on 
two hour shooting spree, killing 5 people in three different townships); see also Steven Plitt 
et al., Couch on Insurance § 101:22 (3d ed. 2006) (“In general, it is against public policy 
for an insurance contract to provide coverage for the intentional or willful misconduct of 
an insured.”). But courts typically find that intent is not imputed to innocent insureds. See 
Nationwide Mut. Fire Ins. Co. v. Pipher, 140 F.3d 222, 225–26 (3d Cir. 1998).

17. Injury resulting from a criminal act invokes the criminal act exclusion and precludes 
coverage as a matter of law. Liebenstein v. Allstate Ins. Co., 517 N.W.2d 73, 75 (Minn. Ct. 
App. 1994).

18. 2018 WL 3524639 (N.D. Ga. July 19, 2018).
19. Id. at *1.
20. Id. at *3.
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A burgeoning area of coverage is specific protection for mass shooting 
events, in specialized policies or endorsements that often combine ele-
ments of traditional liability and property coverage. Traditional policies 
were not designed with the particular circumstance of a mass shooting 
event in mind. Invariably there are gaps even after combining coverages for 
liability, property, business interruption, and workers’ compensation. That 
has led to specially designed named-perils policies for mass shooting events 
that straddle the traditional divide between first party and third party cov-
erage. One underwriter has noted that demand for Deadly Weapon Pro-
tection policies doubled from 2017 to 2018.21 

Some damages suffered by these organizations are direct and straight-
forward, such as a property damaged by gunfire. Other damages present 
more nuanced coverage questions. One site of a shooting event recovered 
(through litigation against its security company’s insurer) on a theory of the 
loss of use of the property as a nightclub due to the revocation of its liquor 
license following a shooting.22 Categories of damages insureds have suffered 
also include clean-up and other extra expense, costs of additional security 
and security upgrades, crisis management costs, business interruption and 
event cancellation losses, workers’ compensation claims, medical costs, men-
tal health counseling fees, and funeral expenses.23 Three issues that arise 
frequently—preventative risk assessment, replacement of buildings, and 
upgraded security systems—present difficult insurance coverage issues. 

Preventative risk assessment: 

By its nature, most insurance coverage is reactive. But, unlike an earthquake 
or a hurricane, a mass shooting event is a man-made disaster and steps can be 
taken to reduce the likelihood it will occur. Coverage for risk assessment and 
training is not available under most traditional commercial property or busi-
ness interruption policies. 

Perhaps that is why coverage for prevention is quickly becoming one of the 
hallmarks of mass shooting event policies. ... After the Parkland attack, Flori-
da’s Palm Beach County School District acquired active shooter coverage spe-
cifically because it wanted the risk assessment and training service, according 
to Dianne Howard, the district’s director of risk and benefits management.24

21. Graham Buck, How Risk Management Pros Are Working to Stop the Next Mass Shooter, 
Risk & Ins., Oct. 15, 2018, http://riskandinsurance.com/removing-the-target-for-mass 
-shooters (Beazley underwriter reporting that the number of clients buying Deadly Weapon 
Protection policies has more than doubled).

22. Thee Sombrero, Inc. v. Scottsdale Ins. Co., 239 Cal. Rptr. 3d 416, 422 (Ct. App. 2018).
23. See, e.g., The Insurance Coverage Aftermath of Mass Shooting Events, In-House Def. Q. 58, 

Fall 2016 (noting possible workers comp claims, business interruption, property damage, and 
business interruption for nearby businesses).

24. Mass Shootings, supra note 1, at 22 (citing Jonathan Berr, Schools Are Now Buying Insurance 
Against Mass Shootings, CBSNews.com, June 8, 2018, https://www.cbsnews.com/news/schools 
-are-now-buying-insurance-against-mass-shootings).
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Replacement of facilities: 

Although mass shooting events typically do not destroy buildings, the trag-
edies that unfolded within often do destroy the value of those facilities for the 
survivors and the community. ... [M]any of the communities in which these 
tragedies occur have decided it is worth the investment to demolish or reno-
vate the building where the attack happened. Whether characterized as stigma 
damage or property damage (loss of use), it is difficult to find coverage for 
replacement of a building for primarily emotional reasons. Not even active 
shooter policies would typically cover this cost.25 

Communities such as Newtown, Connecticut and Parkland, Florida 
have replaced buildings with taxpayer funds.26 “Yet, determined risk man-
agers are working with insurers to develop new products that at least offer 
matching funds for the cost of rebuild triggered by ‘emotional duress.’”27

Upgraded security systems: 

Another expense that has fallen on the locations where shootings occur (or 
locations taking preventative measures) is the cost of upgrading security 
systems.28 Understandably, risk managers want to do everything possible to 
decrease the chances of another mass shooting event. But upgrading security 
is a category of expense that does not typically fall within traditional property 
coverage. First, the security system itself may not have been damaged in the 
attack; rather than being destroyed, it is deemed to be insufficient. Second, 
even if the security system is damaged, most property policies are designed to 
replace damaged property with new property of similar quality. A substantially 
upgraded system may fall outside this coverage and be characterized as a bet-
terment rather than a reasonable replacement.29 

This area of coverage is contemplated in some active shooter policies that 
provide protection and help for preventative measures.

25. Id. (citing Autumn Heisler, When the Emotional Toll of a Mass Shooting Requires a Build-
ing to Be Torn Down, How Can Risk Managers Foot the Bill?, Risk & Insurance, Sept. 28, 2018, 
http://riskandinsurance.com/after-a-mass-shooting-what-happens-to-the-building/ (“A typi-
cal active shooter policy would be focused on medical expenses, funeral costs, public rela-
tions firms, security firms and the like. It would not cover the demolition or rebuild of the 
building.”).

26. Berr, supra note 24.
27. Mass Shootings, supra note 1, at 23 (citing Autumn Heisler, When the Emotional Toll of 

a Mass Shooting Requires a Building to Be Torn Down, How Can Risk Managers Foot the Bill?, 
Risk & Insurance, Sept. 28, 2018, http://riskandinsurance.com/after-a-mass-shooting-what 
-happens-to-the-building).

28. Mass Shootings, supra note 1, at 23 (citing Facing Litigation, Organizations Buy into 
Active Shooter Insurance, Security Mag. (Dec. 3, 2018) https://www.securitymagazine.com 
/blogs/14-security-blog/post/89648-facing-litigation-organizations-buy-into-active-shooter 
-insurance).

29. Id.
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C. Conclusion
In the past year, the risk of liability for organizations connected to a mass 
shooting has expanded as the sadly common events are seen as more 
foreseeable, and attempts to immunize businesses other than gun man-
ufacturers have not yet succeeded. Common exclusions in liability poli-
cies typically preclude coverage and traditional property policies are not 
designed to handle all the types of damages implicated. The risk of liability 
to victims, as well as the growing direct and indirect costs of mass shooting 
events, have led to increased demand for specialized mass shooting policies 
that combine elements of traditional liability and property policies. 

III. BAD FAITH LAW

Laura Meyer Gregory

A. Is an Insurer in Bad Faith When It Did Not Settle a Claim Against Its 
Insured, Because Its Policy Required the Insured to Consent to the Settlement  
and He Would Not?
Massachusetts’ highest court has decided that an insurer did not violate 
Massachusetts statutes requiring insurers to settle claims in which liability 
has become reasonably clear, when it did not settle a claim because its pol-
icy required the insured’s consent to settle a claim and the insured refused 
to provide that consent.30 Specifically, the Court considered whether an 
insurer’s failure to settle a claim due to the insured’s refusal to consent 
to the settlement violated the statute requiring an insurer to “to effectu-
ate prompt, fair and equitable settlements of claims in which liability has 
become reasonably clear” and whether such consent-to-settle provisions 
are against public policy.31

The Massachusetts Supreme Judicial Court took this case from the 
Appeals Court sua sponte and solicited amicus briefs regarding the following:

Whether a liability insurer violated its duty, under G. L. c. 176D, § 3 (9) (f), to 
effectuate a prompt, fair, and equitable settlement of a claim in which liability 
had become reasonably clear, where the insured refused to consent to a settle-
ment and the insurance policy provided that the insurer would not settle any 
claim without the informed consent of the insured; whether such a provision 
is unenforceable as against public policy.32

Five Amici Curiae briefs were filed.33

30. Rawan v. Cont’l Cas. Co., 136 N.E.3d 327 (Mass. 2019). 
31. Mass. Gen. Laws ch. 176D, § 3(9)(f).
32. Docket at #2, Rawan, No. SJC-12691 (Feb. 15, 2019). 
33. Amici Curiae briefs were filed on behalf of the American Council of Engineering Com-

panies of Massachusetts, the Massachusetts Chapter of the American Institutes of Architects, 
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This case arose out of the insured’s structural engineering work for the 
plaintiffs in the design and construction of their residence.34 The home-
owners sued the insured engineer for negligence, breach of contract, and 
violation of Massachusetts Unfair Trade Practices statute, M.G.L. c. 93A.35 
The insurance policy issued to the engineer provided that the insurer would 
“not settle any claim without the informed consent” of the engineer.36

After two settlement offers were rejected, the insured engineer refused 
to settle, instead seeking to go to trial.37 Ultimately, the jury found against 
the insured and awarded $400,000 to the plaintiffs and also issued an “advi-
sory verdict” finding the engineer had committed unfair business prac-
tices and awarding an additional $20,000 in damages, which the court later 
increased to $40,000 based on its determination that the insured had acted 
either knowingly or recklessly.38 The judgment was paid in full, with the 
insurer paying its policy limits (reduced by defense costs) and the insured 
paying the remainder.39

The plaintiffs alleged bad faith by Continental Casualty Company 
(“Continental”), the insurer of the engineer, claiming violation of the Mas-
sachusetts Unfair Claims Settlement Practices Act by “[f]ailing to effectu-
ate prompt, fair and equitable settlements of claims in which liability has 
become reasonably clear.”40

The trial court found in the insurer’s favor, on summary judgment.41 The 
Court determined that Continental counseled the insured engineer that 
the claims against him had substantial merit and that a judgment in excess 
of the policy limits could result, but the insured steadfastly refused to agree 
to increase the offer over the $100,000 that had been offered and rejected 
twice previously and refused any further settlement negotiations.42 In these 
circumstances, the trial court concluded that “Continental’s hands were 
tied, and it was legally precluded from making other efforts to settle the 
case. Accordingly, Continental cannot be found liable for violating c. 176D 
[the Unfair Claims Practices Act], and, by extension, c. 93A [the Unfair 

the Professional Liability Foundation Ltd., the Boston Bar Association, the American Prop-
erty and Casualty Insurance Association, Medical Professional Liability Association, the Mas-
sachusetts Insurance Federation, and the Massachusetts Defense Lawyers Association.

34. Rawan, 136 N.E.3d at 330.
35. Id.
36. Id.
37. Id.
38. Id. at 334.
39. Id. 
40. Mass. Gen. Laws ch. 176D, § 3(9)(f).
41. Rawan, 136 N.E.3d at 330. 
42. Brief of Appellants, Douglas M. Rawan & Kristen Rawan, at ADD. 2–3, https://www 

.ma-appellatecourts.org/pdf/SJC-12691/SJC-12691_01_Appellant_Rawan_Brief.pdf. 
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Trade Practices Act], because it engaged in all the settlement practiced 
which its insured … authorized.”43

This case appears to be the first case to address whether an insurer’s 
failure to settle a claim due to its compliance with the provision in the 
insurance contract requiring the insured’s consent-to-settle a claim violates 
public policy or is an unfair claims practice. Such consent-to-settle provi-
sions are common in professional liability, employment practices liability, 
and directors’ and officers’ policies.44 And, like Massachusetts, the major-
ity of states have enacted some form of the model Unfair Claims Settle-
ment Practices Act promulgated by the National Association of Insurance 
Commissioners.45 

The plaintiffs’ counsel argued to the Massachusetts Supreme Judicial 
Court that these consent-to-settle clauses are against public policy.46 Spe-
cifically, plaintiffs claimed that the statute requiring an insurer to “effectu-
ate prompt, fair and equitable settlements of claims in which liability has 
become reasonably clear,” is violated by a consent-to-settle clause.47 

Such consent-to-settle clauses are not new, having been present in 
case law in Massachusetts going back nearly forty years.48 A typical clause 
requiring that the insured consent in order for a settlement funded by the 
insurer to occur provides that the insurer “shall . . . not settle any claim 
without the written consent of the named insured which consent shall not 
be unreasonably withheld.”49 The consent-to-settle clause in Rawan did 
not include a reasonableness component. Additionally, the Rawan policy 
did not include a so-called “hammer clause,” which is included in most 
policies that contain consent-to-settle clauses. The hammer clause limits 
the insurer’s risk and requires the insured to bear at least a portion of the 
risk of a judgment against the insured in excess of the amount that the 
case could have settled for had the insured provided consent. The hammer 
clause at issue in Freedman was:

43. Id.
44. See, e.g., Clauson v. New England Ins. Co., 83 F. Supp. 2d 278, 281 (D.R.I. 2000). 

In Clauson, the court recognized that most legal malpractice policies contain clauses requir-
ing the insured’s consent in order for the insurer to settle. It stated that these clauses “are 
included in professional liability policies in recognition of the fact that settlement of claims 
may adversely and unjustifiably affect the insured’s professional reputation.” Id. (citing  R. 
Long, Law of Liability Insurance, § 12C.08[8] (1998)).

45. See Unfair Claims Settlement Practices Act, § 4D (NAIC 1997), https://www.naic 
.org/store/free/MDL-900.pdf (“Not attempting in good faith to effectuate prompt, fair and 
equitable settlement of claims submitted in which liability has become reasonably clear” it is 
an unfair claim practice). 

46. Rawan, 136 N.E.3d at 337.
47. Id.
48. See, e.g., Van Dyke v. St. Paul Fire & Marine Ins. Co., 448 N.E.2d 357 (Mass. 1983); 

Mut. Ins. Co. v. Murphy, 630 F. Supp. 2d 158, 170 (D. Mass. 2009); see also 14 Steven Plitt 
et al., Couch on Insurance § 203:10 (2019 supp.) and cases cited therein.

49. Freedman v. United Nat’l Ins. Co., 2011 WL 781919, at *1 (C.D. Cal. Mar. 1, 2011). 
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If however, the named insured refuses to consent to a settlement recom-
mended by [Insurer] and elects to contest the claim or continue legal pro-
ceedings in connection with such claim, [Insurer’s] liability for the claim shall 
not exceed the amount for which the claim could have been settled, including 
claims expenses up to the date of such refusal, or the applicable limits of liabil-
ity, whichever is less.50

A similar clause was noted as “standard” for professional liability policies 
by the court in Transit Casualty Co. v. Spink Corp.51 The court in Security 
Insurance Co. of Hartford v. Schipporeit, Inc.,52 discussed the application of a 
hammer clause stating:

If an insured is presented with an opportunity to dispose of a claim and the 
insurer recommends that the claim be resolved, the insured may refuse to 
accept the insurer’s recommendation only at his peril. The risk of loss over 
and above the proposed settlement passes to the insured. But the term “settle-
ment” in this provision makes sense only if it means a full and final disposition 
of a claim, and that assumes that a release of liability will be issued.53

The policy at issue in Rawan does not include a hammer clause. The 
Rawans argued that the consent-to-settle clause without a “hammer” 
clause defeats the letter and spirit of Massachusetts Unfair Claims Prac-
tices Act54 and therefor violates public policy. The Rawans suggested that 
it would not be violative of public policy if the consent-to-settle clause was 
accompanied by a hammer clause, a mandatory arbitration clause, or other 
process to address a disagreement between insurer and insured regarding 
settlement.55

As noted above, consent-to-settle clauses are common in professional 
liability policies. Further, as noted by the Rawan amici, the ability of an 
insured to obtain a policy that allows them to control settlement can be 
determinative of whether they obtain insurance, if they are not obligated 
to purchase insurance, and certainly will impact on future insurance rates, 
available public information, and potentially on their professional reputa-
tion.56 For example, provisions allowing the insured to control settlement 
were not allowed in Florida medical malpractice policies until the law was 

50. Id.
51. 156 Cal. Rptr. 360, 363 (Ct. App. 1979) (disapproved of on other grounds by Commer-

cial Union Assurance Companies v. Safeway Stores, Inc., 164 Cal. Rptr. 709 (Ct. App. 1980)).
52. 69 F.3d 1377, 1383 (7th Cir. 1995).
53. Id.
54. Brief of Appellants, supra note 42, at 32.
55. Id.
56. See Brief of Amici Curiae American Property and Casualty Insurance Association, 

Medical Professional Liability Association, and Massachusetts Insurance Federation at 18–20, 
https://www.ma-appellatecourts.org/pdf/SJC-12691/SJC-12691_19_Amicus_American 
_Property_and_Casualty_Brief.pdf. 
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changed in 2011.57 Prior to that time many doctors chose not to obtain 
malpractice coverage, with one of the reasons cited being insurers settling 
cases that the doctor believed were frivolous.58 Further, prior to the revision 
of the law, the Florida Bar Journal outlined the following potential impacts 
of the “settlement of a medical malpractice case on a physician’s livelihood 
and reputation, including (1) future insurance rates, (2) insurability, (3) the 
possibility of a ‘strike,’ (4) the potential for excess exposure, (5) reports to 
the administrative agencies, and (6) the potential for adverse publicity.”59 

On December 16, 2019, the Massachusetts Supreme Judicial Court 
issued a decision upholding consent-to-settle provisions requiring the 
insured’s consent in order to settle a case against them, finding that such 
provisions are not against Massachusetts public policy.60 

A consent-to-settle provision in an insurance policy does not violate an insur-
er’s duty to effectuate a prompt, fair, and equitable settlement under G.L. c. 
176D, § 3(9) (f). However, a consent-to-settle provision is not a carte blanche 
for an insurer to engage in unfair or deceptive conduct with a third-party 
claimant merely because the insured declines to reach a settlement. An insurer 
still owes a duty to conduct a reasonable investigation and engage in good 
faith settlement attempts consistent with its duty to both its insured and the 
claimant.61 

The Court outlined several bases for its decision, including: (1) profes-
sional liability policy are voluntary, not mandatory; (2) professional liability 
policies with consent to settle clauses predate the Massachusetts Unfair 
Claims Practices Act (G.L. c. 176D) and its revision to allow third parties 
to bring suit against insurers for violation of the act; and (3) consent-to-
settle clauses serve valuable purposes—protecting professional’s reputa-
tion and good will and encouraging professionals to purchase insurance, 
thereby creating more funding for third-party claims.

The Court further rejected the claimant’s argument that consent-to-
settle clauses should only be allowed when paired with hammer clauses, 
stating that there was not a specific legislative mandate to do so and with-
out such a mandate the Court would not redraft voluntary insurance pol-
icies.62 Further, the Court acknowledged that “The hammer clause also 
will diminish the incentive professionals have to purchase this voluntary 

57. Fla. Stat. §627.4147. 
58. Bob LaMendola, Uninsured Doctors on Rise in S. Florida, S. Fla. Sun Sentinel (July 27, 

2008), https://www.sun-sentinel.com/news/fl-xpm-2008-07-27-0807260139-story.html.
59. Robert L. Rubin, Legal, Practical, and Ethical Considerations of Medical Malpractice Set-

tlements, Fla. Bar J., Jan. 2009, https://www.floridabar.org/the-florida-bar-journal/legal 
-practical-and-ethical-considerations-of-medical-malpractice-settlements.

60. Rawan v. Cont’l Cas. Co., 136 N.E.3d 327, 327 (Mass. 2019). 
61. Id. at 343.
62. Id. at 341 n.7.
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insurance, which … serves a valuable purpose: it benefits third parties by 
providing deeper pockets for recovery.”63

The court went on to hold that the existence of a consent-to-settle clause 
did not eliminate the insurer’s obligations to act in good faith towards both 
its insured and the third-party claimant, stating: 

[t]he determination whether an insurer has complied with its dual obligations, 
despite the existence of a consent-to-settle clause, is a factual one to be mea-
sured in terms of the insurer’s good faith efforts and transparency toward both 
its insured and a third-party claimant. These efforts would include a thorough 
investigation of the facts, a careful attempt to determine the value of a claim, 
good faith efforts to convince the insured to settle for such an amount, and 
the absence of misleading, improper, or ‘extortionate’ conduct towards the 
third-party claimant.64 

Whether state law allows a plaintiff/claimant to bring a claim directly 
against the insurer for bad faith on a third party claim will greatly impact 
on the application of bad faith law in the context of consent-to-set-
tle clauses. Massachusetts law provides for a direct cause of action by a 
claimant/plaintiff against an insurer for failing to settle a claim, but other 
states do not. Further, some jurisdictions and courts emphasize protecting 
insureds, while others emphasize protecting innocent third parties. It will 
be interesting to see whether other states follow the lead of the Massachu-
setts Supreme Judicial Court and rule that a policyholder’s refusal to settle 
pursuant to a policy with a consent-to-settle clause offers the insurer some 
shelter from application of the Unfair Claims Handling Practices Act. 

IV. CHOICE OF LAW

Timothy M. Thornton, Jr.

A. California Finds Notice-Prejudice Rule Is a Fundamental Public Policy  
for Choice of Law Analysis
In Pitzer College v. Indiana Harbor Insurance Co.,65 the California Supreme 
Court answered certified questions from the Ninth Circuit regarding 
choice of law and California’s late notice prejudice rule. It held that the 
notice-prejudice rule was a fundamental public policy for analysis of choice 
of law provisions.66 And it further held that the notice prejudice rule applies 
to a consent to payment provision in first party coverage.67 But it also held 

63. Id.
64. Id. at 341 (citations omitted).
65. 447 P.3d 669 (Cal. 2019).
66. Id. at 676.
67. Id. at 679.
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that the notice prejudice rule did not apply to a consent to payment provi-
sion in third party coverage.68

In Pitzer the insured college discovered darkened soil during construc-
tion of a new dormitory.69 It determined that environmental remediation 
would be required.70 The college was concerned about completing the 
construction of the dormitory before the beginning of the following aca-
demic year.71 It conferred with experts to determine the least expensive and 
most expeditious option to remediate the site.72 

The college gave notice to the insurer three months after it completed 
remediation and six months after discovery of the darkened dirt.73 The 
insurer denied coverage eight months after that for failure to given notice 
as soon as practicable and failure to obtain consent before beginning the 
remediation process. 74

The insurance policy was described as a pollution remediation pol-
icy. The policy agreed to pay on behalf of the insured for “remediation 
expense” and related “legal expense” resulting from any “pollution condi-
tion” at a “covered location” for “a claim first made against the insured 
during the policy which the insured has or will become legally obligated to 
pay,” or “that is first discovered during the policy period” and reported to 
the insurer.75 The court outlined three pertinent provisions for its analysis. 
First a notice provision that required the college to give notice of any pol-
lution condition as soon as practicable.76 Second a consent provision that 
required the college to obtain the insurer’s written consent before incur-
ring expenses, making payments, assuming obligations or beginning reme-
diation.77 Third, a choice of law provision stipulated the New York law 
governed all matters arising under the policy.78

The college sued the insurer for declaratory relief and breach of contract. 
The federal district court granted summary judgment to the insurer.79 The 
college appealed to the Ninth Circuit. The Ninth Circuit certified ques-
tions to the California Supreme Court.80

The court first addressed the choice of law issue. California applies 
Restatement of Conflict of Laws, Second, section 187 in determining the 

68. Id.
69. Id. at 672.
70. Id.
71. Id. 
72. Id.
73. Id.
74. Id. 
75. Id. at 679.
76. Id. at 671.
77. Id. 
78. Id. 
79. Id. at 672–73.
80. Id. at 673.
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enforceability of contractual choice of law provisions. Under section 187 
a choice of law provision, such as that found in the insurance contract at 
issue, applied unless (1) it conflicts with a state’s fundamental public policy, 
and (2) that state has a materially greater interest in determining the issue 
than the state stipulated in the choice of law provision.81 

Under the second part of this test, the court must determine if the state 
designated in the choice of law provision has a substantial relationship to 
the parties or their transaction; or if there is any other reasonable basis 
for the parties’ choice of law.82 If the answer to these two inquiries is in 
the negative, the court will not enforce the provision. But if the answer 
to either of these inquiries is positive, the court must then determine if 
California has a “materially greater interest” than the designated state in 
determining the issue. If the answer to that inquiry is yes, then the choice 
of law will not be enforced.83

Since the parties agreed that there was a reasonable basis to select New 
York law, the court turned to the second question—that is, whether Cali-
fornia’s notice-prejudice rule is a “fundamental” public policy.84 The court 
previously had stated that the notice-prejudice rule was the public policy of 
the state but had never stated it was a “fundamental” public policy.85

First the court defined a “fundamental” public policy. Such a policy need 
not be established by a statute, or constitution or principle of contractual 
unconscionability. The court stated its goal in this analysis as protecting 
those with inferior bargaining power in the insurance contract. “A policy 
such as the notice-prejudice rule may be considered fundamental because 
it is connected to fundamental fairness in the negotiation process.”86 The 
court identified three essential reasons for this rule: (1) the adhesive nature 
of insurance contracts; (2) the public policy objective of compensating tort 
victims; and (3) the inequity of an insurer receiving a windfall due to a tech-
nicality.87 These justifications were in line with justifications other courts 
have used in determining that certain rules were fundamental public policy.

The first reason provided by the court for establishing the notice-prej-
udice rule as a fundamental policy is that it could not be contractually 
waived, therefore restricting the freedom to contract.88 Second, the rule 
protects insureds against inequitable results arising from insurers’ supe-
rior bargaining power.89 The court has recognized insurance contracts as 

81. Id.
82. Id. 
83. Id. 
84. Id. at 674.
85. Id. 
86. Id. at 674.
87. Id. at 674–75.
88. Id. at 675.
89. Id.
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“inherently unbalanced” and “adhesive” placing the insurer in a “superior 
bargaining position.”90 Third the rule protects the public from bearing the 
costs of harms that an insurance policy covers but for the late notice.91

The insurer argued that public policy must be articulated in constitu-
tional or statutory provisions. The court disagreed finding that a contract 
or provision can be contrary to public policy despite the Legislature’s 
silence on the issue.92 The court found that this fundamental public pol-
icy brought with it “no potential for tort liability” but instead prevented a 
windfall benefitting the insurer.93 It found this consistent with the court’s 
prior holding that the covenant of good faith and fair dealing is not a fun-
damental policy of the state.94 

The court held that California’s notice-prejudice rule is a fundamental 
public policy of the state. The court left it to the Ninth Circuit to decide 
whether California had “a materially greater interest than New York in 
determining the coverage issue, such that the contract’s choice of law would 
be unenforceable because it is contrary to [California] public policy.”95

New York common law had historically followed a strict late notice 
rule, with no requirement that the insurer show prejudice to enforce a 
late notice condition. Further, under New York law, delays of one or two 
months were routinely held unreasonable. In 2009 the New York legisla-
ture amended section 3420 of the New York Insurance Law. As amended 
the law required that liability insurance policies covering bodily injury or 
destruction of property, “issued or delivered” in New York, contain a provi-
sion that “failure to give any notice … within the time prescribed therein 
shall not invalidate any claim made by the insured, injured person, or any 
other claimant, unless the failure to provide timely notice has prejudiced 
the insurer … .”96 The statute is more detailed and complicated, including 
a shifting burden of proof on the issue of prejudice, if notice is given more 
than two years late. However, for policies not issued or delivered in New 
York , the common law strict late notice rule still pertains. Therefore, that 
is the rule that would have applied here if New York law was applied under 
the choice of law provision, because this policy was not issued or delivered 
in New York. 

The California Supreme Court then considered whether the consent 
provision was subject to the notice-prejudice rule.97 That provision stated 

90. Id. 
91. Id.
92. Id. at 676.
93. Id. 
94. Id.
95. Id. at 677 (citation omitted).
96. N.Y. Ins. Law § 3420(a)(4).
97. Pitzer, 447 P.3d at 677.
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that in the absence of an emergency “no costs, charges, or expenses shall 
be incurred … without the Company’s written consent which shall not be 
unreasonably withheld.”98

The insurer argued that the consent provision prevents unnecessary 
expenditures by the insured, allows the insurer to approve and control 
costs, protects subrogation rights, and avoids potential destruction of evi-
dence.99 The court found that all of these spoke to minimizing prejudice to 
the insurer, and supported applying the notice-prejudice rule here.100 The 
court found that the notice-prejudice rule made “good sense” for consent 
to payment provisions in first party policies.101

However, as to third party coverage, the court determined that the 
notice-prejudice rule should not apply to consent to payment or “no vol-
untary payment” provisions.102 Such a provision serves a role beyond the 
prompt notice requirement. In the third party liability context the court 
held that the insurer is invested with complete control and direction of 
the defense.103 The decision to pay any remediation costs outside the civil 
action context “‘raises a judgment call left solely to the insurer.’”104 In this 
third party context these provisions ensure that insurers promptly accept 
a tender of defense and gain control over defense and settlement of the 
claim. The insurer’s duties to defend and settle a lawsuit are crucial to its 
coverage obligations. Because the right to control defense and settlement 
is paramount in the third party coverage context courts refuse to apply the 
notice prejudice rule to the consent to payment provisions. This “protects 
against coverage by fait accompli.”105 

In the first party context, California courts had not addressed whether 
to apply the notice-prejudice rule to a consent to payment provision.106 
Since there is no claim of liability to defend, and therefore no need for 
unimpaired control over claims handling, the reasons that pertain as to the 
third party context do not apply to the first party context. Therefore failure 
to obtain consent is not inherently prejudicial and the logic of the notice 
prejudice rule should apply in the first party context. The court therefore 
held that the notice-prejudice rule applied to consent to payment provi-
sions in first party policies.107

 98. Id.
 99. Id.
100. Id. at 678.
101. Id.
102. Id. at 678–79.
103. Id. at 679.
104. Id. at 678.
105. Id.
106. Id. at 679.
107. Id.
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The college and the insurer also disputed whether the coverage in ques-
tion was first party or third party.108 The insurer argued it was third party 
coverage since it addressed remediation to the extent required by federal, 
state or local laws or by a legally executed state voluntary program. The 
college argued that the second insuring agreement provision—promising 
to pay remediation expense resulting from a pollution condition first dis-
covered during the policy period—was a first party coverage, not a third 
party coverage. The Supreme Court left this question also to the Ninth 
Circuit.109 This raises the possibility that the notice prejudice rule might 
be applied to the consent provision as applied to one clause of an insuring 
agreement but not to another clause in an insuring agreement.

This decision of the California Supreme Court as to the choice of law 
implications of the notice-prejudice fundamental public policy issue raises 
questions about what other common law rules might be considered fun-
damental public policy that could overcome a choice of law provision. 
For example, would California public policy against insurability of puni-
tive damages trump punitive damages coverage under a “punitive damages 
wrap?” And, as another example, is the right to Cumis counsel a fundamen-
tal public policy? If so, how would this affect a choice of law provision? 

V. INTERSTATE COMPACTS

Damian J. Arguello

Interstate Compacts—Useful Shortcut or End-Run  
around Regulatory Oversight?

A. Introduction
A case currently pending before the Colorado Supreme Court involving 
the use of an interstate compact involving 44 states110 to streamline the 
introduction of insurance products in member states raises significant con-
cerns about the efficacy of such compacts in protecting insurance consum-
ers against insurance company overreach. While the legal arguments are 
framed to address constitutional separation of powers issues, the broader 
practical issues are equally compelling for insurance law practitioners. 
Thus, the case bears watching.

108. Id. 
109. Id.
110. As of August 31, 2017, all states have joined except California, Delaware, Florida, New 

York, North Dakota, and South Dakota. Amica Life Ins. Co. v. Wertz, 272 F. Supp. 3d 1239, 
1242 n.1 (D. Colo. 2017).
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B. Statutory Background 
The following background, case facts, and procedural history are taken 
largely from the September 11, 2017 opinion of Judge William Martinez of 
the District of Colorado. In 2004, the Colorado General Assembly adopted 
the Interstate Insurance Product Regulation Compact (“Compact”) at Col-
orado Revised Statutes § 24-60-3001.111 The Compact created the Inter-
state Insurance Product Regulation Commission (“Commission”), a joint 
public agency with one representative from each compacting state.112 The 
Compact authorizes the Commission to promulgate “Uniform Standards” 
for insurance products “which shall have the force and effect of law and 
shall be binding in the Compacting States.”113 The Compact is limited to 
certain insurance products, specifically “individual and group annuity, life 
insurance, disability income, and long-term [care] insurance products.”114 

Essentially, the Commission acts as a national quasi-insurance commis-
sion to streamline the approval and use of proffered insurance products 
nationwide. Under the Compact, insurance companies submit proposed 
insurance products to the Commission for approval under the Uniform 
Standards.115 If approved, the insurance company may sell that product 
in any Compact member state in which the insurer is authorized to do 
business.116 

While the Compact facilitates the streamlined adoption of insur-
ance products in member states, it is not an automatic process. Instead, 
the Commission must follow “a rulemaking process that conforms to the 
Model State Administrative Procedure Act of 1981 as amended, as may 
be appropriate to the operations of the Commission.”117 Further, “[b]efore 
the Commission adopts a Uniform Standard, the Commission shall give 
written notice to the relevant state legislative committee(s) in each Com-
pacting State responsible for insurance issues of its intention to adopt the 
Uniform Standard.”118 

Having received such perfunctory notice, a member state can opt out of 
a Uniform Standard “either by legislation or regulation duly promulgated 
by the Insurance Department under the Compacting State’s Administra-
tive Procedure Act.”119 The opt-out is prospective only, and does not void 
insurance products sold after a Uniform Standard become effective but 

111. Id. at 1242 (internal citations omitted).
112. Id.
113. Id.
114. Id.
115. Id.
116. Id.
117. Id.
118. Id.
119. Id.
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before the state opts out.120 If the member state does not opt out after 
receiving notice, the proposed Uniform Standard automatically becomes 
effective ninety days after promulgation “or such later date as the Commis-
sion may determine.”121

There is a process to correct any overreaching under the Compact. If the 
Commission exceeds the scope of the purposes of the Compact or its asso-
ciated powers, then the Commission’s action “shall be invalid and have no 
force and effect.”122 Further, any person may challenge a Uniform Standard 
by filing a judicial action within thirty days of promulgation.123 However, 
the Compact directs the reviewing court to “give deference to the actions 
of the Commission” and find a Uniform Standard unlawful only if it is an 
unreasonable exercise of the Commission’s authority.124

Against this legislative backdrop the district court was asked to decide 
whether the two-year suicide clause in a term life insurance policy sold 
under the Compact was enforceable in light of Colorado’s one-year suicide 
clause statute. As noted, Colorado adopted the Compact in 2004, effec-
tive August 4, 2005.125 The Colorado General Assembly Legislature des-
ignated the insurance commissioner as Colorado’s representative to the 
Commission.126 

On January 24, 2007, the Commission published notice of its intent to 
adopt Individual Term Life Insurance Product (“ITLIP”) Standards.127 
Allegedly, on May 1, 2007, the Commission notified the chairs, rank-
ing members, and members of the Colorado General Assembly’s House 
Business Affairs and Labor Committee and Senate Business Labor and 
Technology Committee of the pending ITLIP Standards.128 The ITLIP 
Standards to be adopted declared that any suicide exclusion in an approved 
policy can be no longer than two years from the date the policy issues.129 
Colorado did not opt out of that Uniform Standard.130

The Commission formally adopted the ITLIP Standards on June 1, 
2007, with an effective date of September 6, 2007.131 However, Colo-
rado Revised Statute § 10-7-109, which has been in effect in some form 

120. Id.
121. Id.
122. Id. at 1242–43.
123. Id. at 1243.
124. Id.
125. Id.
126. Id.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id.
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since 1913, essentially precludes an insurer from denying coverage for an 
insured’s suicide after “the first policy year of any life insurance policy.132

C. Fisher’s Policy, His Suicide, and Wertz’s Claim
In October 2011, the Commission approved Amica Life Insurance Com-
pany’s individual term life insurance product.133 Consistent with the ITLIP 
Standards, that policy excluded death benefits if the insured committed 
suicide within two years of the policy’s issuance.134 

On January 28, 2014, Amica issued such a policy to Martin Fisher. About 
fourteen months later, Fisher, a Colorado resident, committed suicide.135 
Amica denied coverage for the claim by Michael Wertz, Fisher’s named 
beneficiary, who claimed that C.R.S. § 10-7-109 prohibited denial of cov-
erage if suicide occurs after the first policy year.136 Amica disagreed and 
brought a declaratory judgment action in June 2015.137 

Amica moved for summary judgment, arguing that Colorado’s adop-
tion of the Compact meant the Commission’s Uniform Standards have the 
force and effect of law, and therefore that the ITLIP Standards apply.138 
Wertz countered that the Compact or its application violates the Colo-
rado Constitution because it effectively is an unconstitutional delegation 
of legislative power, violates separation-of-powers principles, and violates 
the guarantees of equal protection and freedom from special legislation.139 
Amica responded by arguing that the Compact’s notice and opt-out provi-
sions provided the necessary safeguard to the Compact’s constitutionality.140

On September 11, 2017, the district court initially granted Amica’s sum-
mary judgment motion in part but, as relevant here, certified the following 
question to the Colorado Supreme Court:

Does the Colorado Constitution empower the Colorado Legislature to enter 
into the Interstate Insurance Product Regulation Compact, Colo. Rev. Stat. 
§ 24–60–3001, considering that: (a) the Compact will not be approved by the 
United States Congress; (b) the Compact creates an administrative body with 
power to promulgate rules and regulations with the force of law in Colo-
rado; and (c) such rules and regulations supersede any Colorado statute to the 
extent of a conflict between the rule or regulation and the Colorado statute?141

132. Colo. Rev. Stat. § 10-7-109.
133. Amica, 272 F. Supp. 3d at 1243.
134. Id.
135. Id. at 1243–44.
136. Id. at 1244.
137. Id.
138. Id.
139. Id.
140. Id.
141. Id. at 1255.
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Three weeks later, the Colorado Supreme Court declined to accept 
the certified question.142 Consequently, on October 19, 2018, the district 
court concluded that the Uniform Standards were not unconstitutional 
and superseded the statutory one-year suicide clause and granted summary 
judgment for Amica.143 

Wertz appealed to the Tenth Circuit, which certified the following ques-
tion to the Colorado Supreme Court on July 24, 2019: “May the Colo-
rado General Assembly delegate power to amend statutes to an interstate 
administrative agency?”144 On August 7, 2019, the Colorado Supreme 
Court agreed to address the following, restated question: “May the Col-
orado General Assembly delegate power to an interstate administrative 
commission to approve insurance policies sold in Colorado under a stan-
dard that differs from Colorado statute?”145 

As of this writing, the Colorado Supreme Court appeal has been fully 
briefed, including a brief filed by amicus curiae the National Association of 
Insurance Commissioners and the Interstate Product Regulation Commis-
sion, in support of Amica.

D. Discussion
Setting aside the legal arguments by the parties for and against, which will 
not be repeated here, this case raises interesting questions. Does the Com-
pact and its process facilitate a streamlined process of bringing insurance 
products to the marketplace, addressing issues common to the member 
states? Or does it, as Wertz claims, allow insurers and any other regulated 
industry to “avoid unfavorable state law by lobbying for an interstate com-
pact and funding the regulatory body as a means to self-regulate.”146

As every insurance law practitioner knows, the regulatory processes 
governing the introduction of new insurance products and policies in the 
various states can be burdensome. Different insurance departments and 
legislatures have their various processes, even given the uniformity enable 
by model acts and regulations promulgated by the National Association of 
Insurance Commissioners (“NAIC”). In general, the regulatory process of 
approving such new products has relaxed in recent decades, but neverthe-
less remains a time-consuming endeavor. Given that a primary purpose of 
insurance regulators is to protect insurance consumers, such a deliberative 
process might well be deemed desirable. Conversely, given that the vari-
ous state insurance departments likely share similar concerns about new 

142. Amica Life Ins. Co. v. Wertz, 350 F. Supp. 3d 978, 981 (D. Colo. 2018).
143. Id. at 999–1003.
144. No. 18-1455, Document: 010110202390 (filed July 24, 2019).
145. In re Amica Life v. Wertz, No. 19SA143 (D. Colo. Aug. 7, 2019), https://www.courts 

.state.co.us/Courts/Supreme_Court/Case_Announcements/Files/2019/320C888.19.19.pdf. 
146. Opening Brief at 14, In re Amica Life v. Wertz, No. 19SA143. 
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products that insurers seek to introduce to the marketplace, an interstate 
compact seems like an efficient way to achieve the departments’ common 
goals, including consumer protection.

As both sides recognize, the role of interstate compacts has long been 
a central one in the Republic, allowing states to effectively contract with 
each other to address common issues, such as boundaries, water rights, etc. 
To a certain point, the very purpose of such compacts is to supersede indi-
vidual state laws and regulations in favor of a common goal.147 

In the Wertz case, the fact that the Compact has promulgated a general 
standard that allegedly supersedes a very specifically enacted consumer 
protection is troubling and problematic. This is made more concerning 
by the fact that the notice and opt-out provisions, practically speaking, do 
not facilitate a broad public comment solicitation to the same extent that 
proposed laws and regulations from the Colorado General Assembly and 
the Division of Insurance would. 

It will be interesting to see how the Colorado Supreme Court decides 
this case—on narrow legal grounds or on broader public policy consider-
ations. If Amica and the amici prevail, will it embolden insurers to use the 
Compact to sidestep individual state regulations, expanding the use of the 
Compact or similar arrangements in other lines of insurance? Will any 
states move to restrict the application of compacts in the insurance world 
or take any measures to yield greater transparency? Or is the issue simply 
too arcane to garner much attention given scarce resources? Stay tuned.

147. See Answering Brief at 36, In re Amica Life v. Wertz, No. 19SA143 (arguing that 
the “effectiveness” of such compacts “depends on their ability to bind the compacting states. 
Therefore, a reasonable and necessary implication of the fact that interstate compacts estab-
lishing interstate bodies are permissible under the Colorado Constitution is that such statutes 
may empower those interstate bodies to promulgate rules and regulations that have the force 
and effect of law in the compact states to the extent provided for in the compact.”).
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The U.S. Supreme Court was especially active on the intellectual property 
front this year, addressing a multitude of issues. The following presents a 
review of selected opinions rendered over the past year that had a particu-
larly meaningful impact on U.S. patent, trademark and copyright laws.
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I. PATENT LAW

This year the Supreme Court decided multiple cases on the patent front, 
addressing whether confidential sales qualify as prior art under the Amer-
ica Invents Act (AIA) and whether the government may challenge patents 
as a “person” under the AIA.

A. U.S. Supreme Court Cases
1. Secret Sales Qualifying as Prior Art Under the AIA
In Helsinn Healthcare S.A. v. Teva Pharmaceuticals USA, Inc.,1 the U.S. 
Supreme Court unanimously held that a prior public sale of a product, 
despite no public disclosure of the inventive feature of the product, may 
qualify as prior art under 35 U.S.C.S. § 102(a)(1) for purposes of assessing 
the patentability of the product.2

Helsinn Healthcare S.A. (“Helsinn”) is a Swiss company that manufac-
tures an anti-nausea drug for cancer patients.3 Almost three years before 
the earliest effective filing date of its patents directed to its drug, Helsinn 
entered into two agreements for sale of its drug with MGI Pharma, Inc. 
(“MGI”).4 The agreements required MGI to maintain the confidentiality 
of any proprietary information received under the agreements.5 The com-
panies announced the agreements in a joint press release and also reported 
the agreements in a Form 8-K filing with the Securities and Exchange 
Commission, which included redacted copies of the agreements with price 
and specific dosage formulations omitted.6

Teva Pharmaceutical Industries, Ltd., and Teva Pharmaceuticals USA, 
Inc. (“Teva”), requested approval from the Food and Drug Administration 
(“FDA”) to market a generic version of Helsinn’s drug.7 Helsinn then sued 
Teva for infringing its patents.8 Teva, as a defense, asserted that the patents 
were invalid because the drug was “on sale” more than one year before 
the earliest effective filing date of Helsinn’s patents.9 Helsinn countered 
that the addition of the catch-all phrase “otherwise available to the public” 
by the AIA to 35 U.S.C.S. § 102 changed the scope of the statute so as 
to require a disclosure to make the claimed invention (i.e., the inventive 
feature of the product) available to the public for purposes of assessing 
patentability.10

 1. Helsinn Healthcare S.A. v. Teva Pharms. USA, Inc., 139 S. Ct. 628 (2019).
 2. Id. at 630.
 3. Id.
 4. Id. at 631.
 5. Id. 
 6. Id.
 7. Id.
 8. Id.
 9. Id. 
10. Id. at 634.
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By way of background, prior to Congress enacting the AIA in 2011, 
the patent statute prevented a person from obtaining a patent if, “more 
than one year prior to the date of the application for patent in the United 
States,” “the invention was . . . on sale” in the United States. 35 U.S.C.S. 
§ 102(b) (2006) (pre-AIA). 11 The AIA added the catch-all phrase “or other-
wise available to the public” to the statute.12

The district court held that the “on sale” provision did not apply, con-
cluding that “under the AIA an invention is not ‘on sale’ unless the sale or 
offer in question made the claimed invention available to the public.”13 The 
Federal Circuit reversed the district court, concluding that if the existence 
of the sale is public, then the details of the invention do not need to be 
publicly disclosed to fall within the AIA’s on-sale bar.14 Helsinn petitioned 
the Supreme Court for review of the Federal Circuit’s decision.

The Supreme Court affirmed the Federal Circuit’s decision, holding that 
an inventor’s sale of an invention to a third party who is obligated to keep 
the invention confidential qualifies as prior art under the AIA for purposes 
of determining the patentability of the invention.15 In doing so, the Court 
rejected Helsinn’s argument that the scope of the on-sale bar was changed 
by the AIA with the addition of the phrase “or otherwise available to the 
public.”16 The Court reasoned that Congress enacted the AIA in 2011 in 
light of “a substantial body of law interpreting § 102’s on-sale bar.”17 The 
Court explained that the pre-AIA on-sale bar applied when (1) the product 
was the subject of a commercial offer for sale; and (2) the invention was 
ready for patenting.18 The Court stated that although it had not addressed 
the precise question presented in this case before, the Court’s precedents 
suggested that a sale or offer of sale need not make an invention available 
to the public.19 The Court further stated that the Federal Circuit had long 
held that “secret sales” can invalidate a patent.20

11. 35 U.S.C. § 102(b) (2006) (pre-AIA).
12. Id. § 102(a)(1) (2015) (post-AIA) (“A person shall be entitled to a patent unless…the 

claimed invention was patented, described in a printed publication, or in public use, on sale, 
or otherwise available to the public before the effective filing date of the claimed invention.”).

13. Helsinn, 139 S. Ct. at 632.
14. Id. 
15. Id. 
16. Id. 
17. Id. at 633.
18. Id. (quoting Pfaff v. Wells Electronics, Inc., 525 U. S. 55, 67–68 (1998)).
19. Id. at 632 (citing Pfaff, 525 U.S. at 67 (holding that an offer for sale could cause an 

inventor to lose the right to patent, without regard to whether the offer discloses each detail 
of the invention)); Consolidated Fruit-Jar Co. v. Wright, 94 U. S. 92, 94 (1877) (“[A] single 
instance of sale or of use by the patentee may, under the circumstances, be fatal to the patent 
. . . “); Elizabeth v. Pavement Co., 97 U.S. 126, 136 (1878) (“A single sale to another . . . would 
certainly have defeated his right to a patent . . .”).

20. Helsinn, 139 S. Ct. at 633 (citing Special Devices, Inc. v. OEA, Inc., 270 F.3d 1353, 1357 
(2001) (invalidating patent claims based on “sales for the purpose of the commercial stockpil-
ing of an invention” that “took place in secret”)); Woodland Trust v. Flowertree Nursery, Inc., 
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Based on the pre-AIA precedent on the meaning of “on sale,” the Court 
concluded that when Congress reenacted the same language in the AIA in 
2011, it “adopted the earlier judicial construction of the [on sale] phrase.” 21 
The Court explained that AIA kept the same language utilized in the prior 
statute (“on sale”) and only added the new catch-all clause (“or otherwise 
available to the public”), which is not enough of a change to conclude that 
Congress intended to alter the meaning of “on sale.” 22

2. Government Challenging Patents Under the AIA
In Return Mail, Inc. v. United States Postal Service,23 the Supreme Court, 
in a 6-3 decision, overruled the Federal Circuit, holding that the govern-
ment is not a “person” capable of petitioning the Patent Trial and Appeal 
Board (“PTAB”) to institute patent review proceedings under the America 
Invents Act (“AIA”).24

Return Mail, Inc. received U.S. Patent No. 6,826,548 (“the ’548 Pat-
ent”), which is directed to a system and method for processing undeliver-
able mail, and had attempted to license this system to the United States 
Postal Service (“USPS”).25 In 2006, the USPS implemented a new ser-
vice for processing undeliverable mail that Return Mail asserted infringed 
the ’548 Patent. 26 Return Mail resumed attempts to license the system 
to the USPS, but the USPS instead requested an ex parte reexamination 
of the ’548 patent.27 The reexamination resulted in the U.S. Patent and 
Trademark Office (“USPTO”) canceling the original claims; however, the 
USPTO issued several new ones, thereby confirming the validity of the 
’548 Patent.28 Return Mail then sued the USPS in the Court of Federal 
Claims under 28 U.S.C.S. §  1498, seeking compensation for the Postal 
Service’s unauthorized use of the invention claimed in the reissued ’548 
Patent.29

In response to Return Mail’s lawsuit, the USPS filed a petition with the 
PTAB for a covered business method (“CBM”) review of the ’548 Patent, 
which is one of the post-grant reviews established by the AIA.30 Return Mail 
responded that the government is not statutorily permitted to institute a 

148 F.3d 1368, 1370 (1998) (“Thus an inventor’s own prior commercial use, albeit kept secret, 
may constitute a public use or sale under §102(b), barring him from obtaining a patent.”).

21. Id. at 633–34.
22. Id. at 634.
23. Return Mail, Inc. v. U. S. Postal Serv., 139 S. Ct. 1853 (2019).
24. Id. at 1859.
25. Id. at 1861.
26. Id. 
27. Id. 
28. Id. 
29. Id.
30. Id.
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proceeding under the AIA.31 The PTAB sided with the USPS, holding 
that the government is not barred from initiating proceedings under the 
AIA and concluding that Return Mail’s patent should not have been issued 
because it claimed ineligible subject matter under 35 U.S.C.S. § 101.32 The 
Federal Circuit upheld the PTAB’s decision.33 Return Mail then petitioned 
for certiorari to address whether a federal agency is a “person” capable of 
petitioning for post-grant review under the AIA.34

The Court reversed the Federal Circuit’s decision, holding that a federal 
agency is not a “person” who may petition for post-issuance review under 
the AIA.35 In doing so, the majority explained that the AIA provides that 
only “a person” may file a petition for one of the three post-issuance review 
proceedings before the PTAB. 35 U.S.C.S. §§ 311(a), 321(a).36 The Court 
noted that it had repeatedly held “person” excludes the government and its 
agencies, unless there is an affirmative showing of statutory intent to the 
contrary.37 The Court concluded that the USPS provided no such affirma-
tive evidence of statutory intent to redefine “person” in the AIA, and there-
fore the default definition of “person” must apply, which precludes federal 
government agencies from initiating AIA reviews.38

II. TRADEMARK LAW

This year the Supreme Court was also active on the trademark front, address-
ing the registration of immoral or scandalous trademarks and the treatment 
of trademark licenses under § 365 of the Bankruptcy Code.

A. Supreme Court Cases
1. Registration of Immoral or Scandalous Trademarks
In Iancu v. Brunetti,39 the Supreme Court, in a 6-3 decision, affirmed the 
Federal Circuit’s decision, holding that the Lanham Act’s bar on register-
ing “immoral or scandalous” trademarks violated the First Amendment.40

Erik Brunetti founded a clothing brand that uses the trademark 
FUCT.41 Brunetti filed an application to register the foregoing trademark 

31. Id. at 1859.
32. Id. 
33. Id. 
34. Id. 
35. Id. at 1867–68.
36. Id. at 1861.
37. Id. at 1861–62 (citing Vt. Agency of Nat. Res. v. United States ex rel. Stevens, 529 U.S. 

765, 780-781 (2000)).
38. Id. at 1867–68.
39. Iancu v. Brunetti, 139 S. Ct. 2294 (2019).
40. Id. at 2297.
41. Id.
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in connection with certain clothing goods, but the Examining Attorney 
for the USPTO refused to register the mark because it was a deemed a 
derivative of a vulgar term and thus constituted immoral or scandalous 
material under Section 2(a) of the Lanham Act.42 Brunetti appealed the 
decision to the Trademark Trial and Appeals Board (“TTAB”), which 
affirmed the decision of the Examining Attorney, stating that the mark was 
“highly offensive” and “vulgar” and that it had “decidedly negative sexual 
connotations.”43

Brunetti appealed to the Federal Circuit, which reversed the TTAB’s 
decision.44 Although the Federal Circuit agreed with the TTAB that the 
mark fell within the scope of the restriction on immoral or scandalous 
marks because it is vulgar, it reversed the TTAB’s decision on the grounds 
that Section 2(a)’s restriction on immoral or scandalous marks is unconsti-
tutional under the First Amendment. 45 

The Supreme Court granted certiorari and affirmed the Federal Circuit’s 
decision.46 In doing so, the Court relied on its recent decision in Matal v. 
Tam,47 where it held that if a trademark registration bar is viewpoint-based, 
then it is unconstitutional on its face.48 In reaching this conclusion, the 
Court first considered dictionary definitions of “immoral” and “scandal-
ous,” and reasoned that the Lanham Act “permits registration of marks 
that champion society’s sense of rectitude and morality, but not marks that 
denigrate those concepts” and “allows registration of marks when their 
messages accord with, but not when their messages defy, society’s sense of 
decency or propriety.”49

The Court then identified several examples in which the USPTO 
refused to register marks communicating “immoral” or “scandalous” 
views about drug use, religion, and terrorism.50 Such examples included 
YOU CAN’T SPELL HEALTHCARE WITHOUT THC, KO KANE, 
MARIJUANA COLA, BONG HITS FOR JESUS, and AL QAEDA.51 
The Court then pointed to several instances where the USPTO approved 
registration of marks that utilized more accepted views on the same topics 
such as D.A.R.E. TO RESIST DRUGS AND VIOLENCE, SAY NO TO 

42. Id. at 2298.
43. Id.
44. Id. 
45. Id. 
46. Id. 
47. Matal v. Tam, 137 S. Ct. 1744 (2017).
48. Brunetti, 139 S. Ct. at 2297 (citing Matal, 137 S. Ct. 1744).
49. Id. at 2299–300.
50. Id. at 2300.
51. Id. at 2300–01.
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DRUGS—REALITY IS THE BEST TRIP IN LIFE, JESUS DIED FOR 
YOU, and WAR ON TERROR MEMORIAL.52

In reaching its holding, the Court rejected the government’s argument 
that the statute was susceptible of a limiting construction that would 
remove its viewpoint bias.53 The Court noted that it may interpret “ambig-
uous statutory language” to “avoid serious constitutional doubts,” but only 
when the language in question is actually ambiguous, which was not the 
case here.54 The Court also rejected the government’s argument invok-
ing the First Amendment overbreadth doctrine, noting that the doctrine 
is inapplicable to viewpoint-discrimination cases and that the “immoral or 
scandalous” bar was “substantially overbroad.”55

2. Treatment of Trademark Licenses Under § 365 of the Bankruptcy Code
In Mission Product Holdings, Inc. v. Tempnology, LLC,56 the Supreme Court 
in an 8-1 decision resolved a split among the First and Seventh Circuits, 
holding that a debtor’s rejection of a trademark license does not eliminate 
the licensee’s right to use the trademark through the completion of the 
contract.57

Tempnology, LLC produced certain clothing and related items under 
the brand name “Coolcore” that are designed to keep a user cool while 
exercising.58 In 2012, Tempnology entered into an agreement with Mission 
Product Holdings, Inc. (“Mission”), which provided Mission with, among 
other things, a non-exclusive license to use the Coolcore trademarks, both 
in the United States and around the world.59 The agreement was set to 
expire in July 2016, but Tempnology filed a petition for Chapter 11 bank-
ruptcy prior to expiration of the agreement.60 Tempnology requested the 
Bankruptcy Court allow it to “reject” the licensing agreement in accor-
dance with 11 U.S.C.S. § 365(a).61

The Bankruptcy Court approved Tempnology’s rejection of the licens-
ing agreement and also concluded that the rejection terminated Mission’s 
rights to use Tempnology’s trademarks.62 The Bankruptcy Appellate Panel 
reversed, but the First Circuit rejected the Panel’s judgment and reinstated 

52. Id. at 2301.
53. Id.
54. Id.
55. Id. at 2302.
56. Mission Prod. Holdings, Inc. v. Tempnology, LLC, 139 S. Ct. 1652 (2019).
57. Id. at 1657–58.
58. Id. at 1658.
59. Id.
60. Id.
61. Id.
62. Id. at 1658–59.
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the Bankruptcy Court’s decision.63 This conflicted with a decision of the 
Seventh Circuit that rejection of an executory contact does not eliminate 
the rights that had already been conferred by the contract.64

The Supreme Court granted certiorari to resolve a split among the First 
and Seventh Circuits, ultimately affirming the Seventh Circuit and revers-
ing the First Circuit.65 In doing so, the Court began by analyzing the Bank-
ruptcy code provisions impacting executory contracts such as trademark 
licenses.66 Section 365(a) of the Code states “[a] trustee [or debtor], subject 
to the court’s approval, may assume or reject any executory contract.”67 
A contract is executory if “performance remains due to some extent on 
both sides.”68 The Court noted that 11 U.S.C.S. §  365(g) provides that  
“[r]ejection ‘constitutes a breach of [an executory] contract’ deemed to 
occur ‘immediately before the date of the filing of the petition.’”69

The Court reasoned that under § 365 “a debtor’s rejection of an execu-
tory contract in bankruptcy has the same effect as a breach outside bank-
ruptcy” and “[s]uch an act cannot rescind rights that the contract previously 
granted.”70 Because “breach” is not a defined or a specialized bankruptcy 
term, under the Code it retains the same meaning it has in contract law 
outside bankruptcy.71 Outside of bankruptcy, a licensor’s breach cannot 
revoke continuing rights given to another party under a contract.72 Thus, 
the Supreme Court concluded that Tempnology’s rejection did not take 
away Mission’s right to continue using the trademark until the end of the 
contract term.73

III. COPYRIGHT LAW

The Supreme Court similarly addressed multiple issues on the copyright 
front, including whether a copyright claimant must wait to sue for infringe-
ment under the Copyright Act until the U.S. Copyright Office (“USCO”) 
issues a registration certificate and the meaning of “full costs” in Section 
505 of the Copyright Act.

63. Id. at 1659.
64. See Sunbeam Prods., Inc. v. Chi. Am. Mfg., LLC, 868 F.3d 372, 376–77 (7th Cir. 2012).
65. Misson Prod. Holdings, 686 F.3d at 1660.
66. Id. at 1661.
67. Id. at 1658 (citing 11 U.S.C. § 365(a)).
68. Id. at 1658 (citing NLRB v. Bildisco & Bildisco, 465 U.S. 513, 522 n.6 (1984)).
69. Id. at 1661.
70. Id. at 1666.
71. Id. at 1661 (citing Field v. Mans, 516 U.S. 59, 69 (1995)).
72. Id at 1666.
73. Id.
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A. Supreme Court Copyright Cases
1. Registration Requirement to Sue for Infringement Under the 
Copyright Act
In a closely watched case, Fourth Estate Public Benefit Corp. v. Wall-Street.
com, LLC,74 the Supreme Court, in a unanimous decision, resolved a long-
standing split among the federal courts and affirmed the judgment of the 
Court of Appeals for the Eleventh Circuit, holding that a copyright owner 
cannot sue for infringement under the Copyright Act until the USCO 
issues a registration certificate for the work at issue.75

Fourth Estate Public Benefit Corporation (“Fourth Estate”) is a news 
corporation that produces online news.76 Fourth Estate licensed certain 
journalism works to a news website operated by Wall-Street.com, LLC 
(“Wall-Street”).77 The agreement called for Wall-Street to remove from 
its website all content produced by Fourth Estate upon cancellation of the 
license.78 Wall-Street eventually canceled the license; however, it contin-
ued to display certain articles produced by Fourth Estate.79

Fourth Estate sued Wall-Street, along with its owner, for copyright 
infringement, alleging that Fourth Estate had filed applications to register 
the articles licensed to Wall-Street with the USCO.80 However, because 
the USCO had not acted on Fourth Estate’s applications to register the 
articles, the district court dismissed the complaint, and the Eleventh Cir-
cuit affirmed the district court’s decision.81 The USCO ultimately refused 
registration of the news articles Wall-Street had allegedly infringed.82 
To resolve a division among U.S. Courts of Appeals, the Supreme Court 
granted Fourth Estate’s petition for certiorari.83

17 U.S.C. §  411(a) of the Copyright Act states “no civil action for 
infringement of [a] copyright in any United States work shall be insti-
tuted until preregistration or registration of the copyright claim has been 
made . . . .”84 Despite the simple nature of the phrase “registration . . . has 
been made” the U.S. Courts of Appeals could not agree on its meaning.85 
Some courts held that upon filing the application to register the copyright, 

74. Fourth Estate Pub. Benefit Corp. v. Wall-Street.com, LLC, 139 S. Ct. 881 (2019).
75. Id. at 892.
76. Id.
77. Id.
78. Id.
79. Id.
80. Id. at 887.
81. Id.
82. Id.
83. Id.
84. 17 U.S.C. § 411(a).
85. Fourth Estate, 139 S. Ct. at 888.
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a claimant could sue for infringement under the Copyright Act.86 Other 
courts held that the claimant must have a registration issued by the USCO 
in hand before suing for infringement under the Copyright Act.87

In reaching its decision, the Court focused primarily on the plain text 
of the Copyright Act, explaining that the phrase “registration . . . has been 
made” must be read consistently with the rest of the Copyright Act. The 
Court interpreted this provision to refer to when the USCO has regis-
tered a copyright after examining a properly filed application.88 The Court 
noted that “[r]ead together, § 411(a)’s opening sentences focus not on the 
claimant’s act of applying for registration, but on action by the Copyright 
Office—namely, its registration or refusal to register a copyright claim.”89

The Court also stated that “[i]f application alone sufficed to ‘ma[ke]’ 
registration, §411(a)’s second sentence—which permits a copyright claim-
ant to file suit when the Register has refused her application—would be 
superfluous.”90 The Court also explained that “[s]imilarly, §411(a)’s third 
sentence—which allows the Register to ‘become a party to the action with 
respect to the issue of registrability of the copyright claim’—would be 
negated if an infringement suit could be filed and resolved before the Reg-
ister acted on an application.”91 Therefore, the Court held that a copyright 
owner must have a registration certificate issued by the USCO for the 
work at issue prior to suing for infringement under the Copyright Act.92

2. “Full Costs” Under the Copyright Act
In Rimini Street, Inc. v. Oracle USA, Inc.,93 the Supreme Court, in a unani-
mous decision reversing the Ninth Circuit, held that the term “full costs” 
in 17 U.S.C.S. § 505 of the Copyright Act does not permit awards of liti-
gation expenses beyond the six categories of costs specified in the general 
costs statute, 28 U.S.C.S. §§ 1821 and 1920.94 The Court further held that 
the term “full” in Copyright Act did not alter the meaning of “costs” and 
thus does not authorize an award for expenses such as expert witness fees, 
e-discovery expenses and jury consultant fees.95

Oracle USA, Inc. develops and licenses certain software programs for 
managing data and operations for businesses and nonprofit organizations, 

86. Id.
87. Id.
88. Id. at 888–89.
89. Id.
90. Id. at 889.
91. Id. at 885.
92. Id. at 892.
93. Rimini St., Inc. v. Oracle USA, Inc., 139 S. Ct. 873, 876 (2019).
94. Id. at 881.
95. Id. at 878–79.
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and also offers software maintenance services to its customers.96 Rimini 
Street, Inc. (“Rimini”) sells third-party software maintenance services to 
Oracle customers and, thus, is in direct competition with Oracle’s software 
maintenance services.97

Oracle sued Rimini, along with its CEO, asserting claims under the 
Copyright Act and various other federal and state laws.98 Oracle alleged 
that Rimini, in providing software support services to Oracle customers, 
copied Oracle’s software without licensing it.99 The jury awarded Oracle 
damages, finding that Rimini had infringed various Oracle copyrights.100 
After judgment, the district also awarded Oracle fees and costs, including 
$12.8 million for litigation expenses such as expert witnesses, e-discovery, 
and jury consulting.101

In affirming the district court’s award, the Ninth Circuit acknowledged 
that it awarded expenses that were not included within the six categories 
of costs that the general federal statute authorizes district courts to award 
against a losing party.102 Nevertheless, the Ninth Circuit held that the 
award was appropriate because 17 U. S. C. §  505 of the Copyright Act 
provides federal district courts discretion to award “full costs” to a party in 
copyright litigation.103

The Supreme Court granted certiorari to resolve disagreement among 
the Courts of Appeals, and reversed the Ninth Circuit.104 Relying on the 
language of the general costs statute, the Court explained that Congress 
specified six categories of litigation expenses that a federal court may award 
as costs under 28 U.S.C.S. § 1920, which are as follows: (1) fees of the clerk 
and marshal; (2) fees for printed or electronically recorded transcripts nec-
essarily obtained for use in the case; (3) fees and disbursements for printing 
and witnesses; (4) fees for exemplification and the costs of making copies of 
any materials where the copies are necessarily obtained for use in the case; 
(5) docket fees under §  1923; and (6) compensation of court appointed 
experts; compensation of interpreters; and salaries, fees, expenses and 
costs of special interpretation services under § 1828.105 The Court further 
explained that 28 U.S.C. § 1821 also provides reimbursement rates for wit-
nesses’ per diem and mileage expenses.106

 96. Id.
 97. Id.
 98. Id.
 99. Id. at 876.
100. Id.
101. Id.
102. Id.
103. Id.
104. Id.
105. Id. at 877 n.1.
106. Id.
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The Court then explained that its precedent “establish[es] a clear rule” 
that “[a] statute awarding ‘costs’ will not be construed as authorizing an 
award of litigation expenses beyond the six categories listed in §§ 1821 and 
1920, absent an explicit statutory instruction to that effect.”107 Concern-
ing the term “full” used before “costs,” the Court concluded that it simply 
means the complete measure of costs available under the law and does not 
expand the available costs under § 505.108

107. Id. at 878.
108. Id. at 878–79 (“The word ‘full’ operates in the phrase ‘full costs’ just as it operates 

in other common phrases: A ‘full moon’ means the moon, not Mars. A ‘full breakfast’ means 
breakfast, not lunch. A ‘full season ticket plan’ means tickets, not hot dogs. So too, the term 
‘full costs’ means costs, not other expenses.”).
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This article surveys selected developments in international litigation dur-
ing 2019.

I. FOREIGN SOVEREIGN IMMUNITIES ACT

The Foreign Sovereign Immunity Act (FSIA)1 provides the sole basis for 
asserting jurisdiction over foreign nations in United States courts.2 The 
FSIA grants foreign nations, their political subdivisions, and their agencies 

1. 28 U.S.C. §§ 1602–11.
2. Jenner v. Arab Bank PLC, 138 S. Ct. 1386, 1426 (2018); Saudi Arabia v. Nelson, 507 

U.S. 349, 355 (1993); Genetic Veterinary Servs., Inc. v. Lobklin GmbH, 933 F.3d 1302 (Fed. 
Cir. 2019).
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and instrumentalities “immunity from suit in the United States (called 
jurisdictional immunity) and grants their property immunity from attach-
ment and execution in satisfaction of judgments.”3 The FSIA “‘establishes a 
comprehensive framework for determining whether a court in this country, 
state or federal, may exercise jurisdiction over a foreign state.’”4

“Under the FSIA, a foreign state is immune from the jurisdiction of 
courts [in the United States] unless one of several enumerated exceptions 
to immunity applies.”5 These exceptions include, for example, an exception 
for when a foreign entity is engaged in a “commercial activity carried on 
in in the United States by the foreign state” or “an act performed in the 
United States in connection with a commercial activity of the foreign state 
elsewhere,” and the lawsuit relates directly to that commercial activity.6 “If 
a suit falls within one of these exceptions, the FSIA provides subject-matter 
jurisdiction in federal district courts.”7 

The FSIA also provides personal jurisdiction “where service has been 
made under [28 U.S.C. § 1608].”8 There are four ways to serve process on 
a foreign state or on a political subdivision of a foreign state under section 
1608(a).9 In hierarchical order, they are:

 1. “[B]y delivery of a copy of the summons and complaint ‘in accor-
dance with any special arrangement for service between the plain-
tiff and the foreign state or political subdivision.’”10

 2. If there is no such special arrangement for service, then “service 
may be made by . . . delivery of a copy of the summons and com-
plaint ‘in accordance with an applicable international convention 
on service of judicial documents.’”11 

 3. If neither of the first two methods is available, then service can 
be made by “sending a copy of the summons and complaint and a 
notice of suit, together with a translation of each into the official 
language of the foreign state, by any form of mail requiring a signed 
receipt, to be addressed and dispatched by the clerk of the court to the 
head of the ministry of foreign affairs of the foreign state concerned.”12

 3. Rubin v. Islamic Republic of Iran, 138 S. Ct. 816, 820 (2018).
 4. Terenkian v. Republic of Iraq, 694 F.3d 1122, 1127 (9th Cir. 2012) (quoting Republic of 

Argentina v. Weltover, 504 U.S. 607, 610 (1992)).
 5. Republic of Sudan v. Harrison, 139 S. Ct. 1048, 1053 (2019); see also Genetic Veterinary 

Servs., 933 F.3d at 1312; Katharine V. Jackson et al., International Litigation Disputes, 46 Int’l 
Law. 165, 165–66 (2012).

 6. 28 U.S.C. § 1608(a)(2); see, e.g., Genetic Veterinary Servs., 933 F.3d at 1312.
 7. Republic of Sudan, 139 S. Ct. at 1053. 
 8. Id.
 9. Id. at 1054.
10. Id. (quoting 28 U.S.C. § 1608(a)(1)).
11. Id. (quoting 28 U.S.C. § 1608(a)(2)).
12. Id. (quoting 28 U.S.C. § 1608(a)(3)) (emphasis added).
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 4. And finally, if service by mail to the minister of foreign affairs can-
not be made within 30 days under 28 U.S.C. § 1608(a)(3), then 
section 1608(a)(4) allows for service “‘by any form of mail requir-
ing a signed receipt, to be addressed and dispatched by the clerk 
of the court to the Secretary of State in Washington, [D.C.]’ for 
transmittal ‘through diplomatic channels to the foreign state.’”13

In Republic of Sudan v. Harrison, the U.S. Supreme Court resolved a cir-
cuit split on the third method of service – mailing the service packet to the 
foreign minister under section 1608(a)(3). The Second Circuit had held 
that the process could be served on the foreign state through its foreign 
minister by mailing it to the foreign state’s embassy in Washington, D.C.14 
The Fourth Circuit instead held that section 1608(a)(3) “does not autho-
rize delivery of service to a foreign state’s embassy even if it correctly iden-
tifies the intended recipient as the head of ministry of foreign affairs” and 
that service of process is not properly made if it “is delivered to the foreign 
state’s embassy in Washington, D.C.”15 

Resolving this split among the circuits, the U.S. Supreme Court ruled 
in Harrison that service on a foreign state cannot be made under 28 U.S.C. 
§ 1603(a)(3) by mailing a service packet to the foreign state’s embassy in 
the United States, even if the service packet correctly names the foreign 
minister on the service packet.16 The majority opinion authored by Justice 
Samuel Alito held that the service packet must instead “be sent directly to 
the foreign minister’s office in the minister’s home country.”17 Justice Alito 
wrote that “the minister’s customary office is the place where he or she gen-
erally works, not a farflung outpost that the minister may at most occasion-
ally visit.”18 The plaintiffs were urged to again attempt service by mailing 
the service packet to the foreign minister in Sudan, or, if that failed, to serve 
process through the U.S. Department of State under section 1608(a)(4).19

In a dissenting opinion, Justice Thomas wrote that “a foreign state’s 
embassy in the United States can serve as a place where the minister of 
foreign affairs may be reached by mail.”20 Because the service packet would 
eventually reach the minister of foreign affairs if delivered to the embassy, 

13. Id. (quoting 28 U.S.C. § 1608(a)(4)).
14. Harrison v. Republic of Sudan, 802 F.3d 399 (2d Cir. 2015), rev’d, 139 S. Ct. 1048 

(2019).
15. Kuman v. Republic of Sudan, 880 F.3d 144, 158 (4th Cir. 2018).
16. Harrison, 139 S. Ct. at 1053.
17. Id.
18. Id. at 1057.
19. Id. at 1062. If serving the foreign minister in Sudan were not possible, service under 

section 1608(a)(4) could be effected by mailing the service packet to the U.S. Secretary of 
State in Washington, D.C. for further transmittal “through diplomatic channels” to the for-
eign state. 28 U.S.C. § 1608(a)(4).

20. Id. at 1063 (Thomas, J., dissenting).
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and because someone at the embassy had signed for delivery of the service 
packet in this action, Justice Thomas would have upheld the service of 
process as valid.

While Harrison was the most significant decision interpreting the FSIA 
in 2019, other federal appellate courts issued opinions addressing the stat-
ute as well. In Genetic Veterinary Service., Inc. v. Lobklin GmbH, the Fed-
eral Circuit interpreted the FSIA to hold that the University of Bern in 
Switzerland should not enjoy sovereign immunity in U.S. courts.21 The 
Swiss university was involved in patent litigation regarding a U.S. patent it 
had obtained.22 Because the university was an instrumentality of the Swiss 
Confederation, its actions in obtaining a patent and then protecting the 
commercial value of that patent by threatening litigation against an alleged 
infringer brought the university’s actions under the “commercial activities” 
exception under the FSIA.23 

Another case decided in 2019 involved the arbitration award exception 
to immunity under section 1605(a)(6).24 In Crystallex International Corpo-
ration v. Bolivarian Republic of Venezuela,25 the Third Circuit ruled that a 
judgment creditor could attach assets of the U.S. subsidiary of Venezuela’s 
state-owned oil company to satisfy a judgment against Venezuela. In that 
case, a Canadian gold mining company had invested hundreds of millions 
of dollars to develop gold mining deposits in Venezuela.26 Venezuela expro-
priated those deposits and gave them to its state-owned oil company.27 The 
Canadian company invoked dispute resolution under a bilateral investment 
treaty and won an arbitration award of $1.2 billion plus interest for Ven-
ezuela’s expropriation.28 Unable to find Venezuelan government assets that 
they could lawfully seize to satisfy the judgment, the Canadians attached 
U.S.-based assets of Venezuela’s state-owned oil company through its U.S. 
subsidiary.29

On an appeal from the district court’s order granting a writ of attach-
ment in favor of the gold mining company, the Third Circuit affirmed. The 
court held that although the FSIA carries “a strong presumption that a for-
eign sovereign and its instrumentalities are separate legal entities,”30 equity 

21. 933 F.3d 1302, 1314 (Fed. Cir. 2019).
22. Id. at 1307.
23. Id. at 1314.
24. 28 U.S.C. § 1605(a)(6).
25. 932 F.3d 126 (3d Cir. 2019).
26. Id. at 132.
27. Id.
28. Id.
29. Baseball fans will be happy to learn that the Third Circuit took care to note that the 

U.S. subsidiary is the holding company for CITGO Holding, Inc., which in turn owned 
CITGO Petroleum Corp., a Delaware corporation headquartered in Texas and “best known 
for the CITGO sign outside Fenway Park in Boston.” Id.

30. Id. at 151.
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will allow a court to “ignore the formal separateness of the two entities”31 
in situations “where a foreign sovereign exerts dominion over the instru-
mentality so extensive as to be beyond normal supervisory control.”32

II. INTERNATIONAL ORGANIZATIONS IMMUNITIES ACT

“The International Organizations Immunities Act [(IOIA)] of 1945 grants 
international organizations such as the World Bank and the World Health 
Organization the ‘same immunity from suit . . . as is enjoyed by foreign 
governments.”33 When the IOIA was enacted in 1945, “foreign govern-
ments enjoyed virtually absolute immunity” from being sued in the courts 
of the United States.34 Until 1952, the U.S. State Department “generally 
held the position that foreign states enjoyed absolute immunity from all 
actions in the United States.”35 Today, however, sovereign immunity for 
foreign states under the Foreign Sovereign Immunity Act (FSIA) is sub-
ject to several exceptions.36 A foreign state is not immune from jurisdic-
tion today if a statutory exception to immunity applies under the FSIA.37 
Exceptions include cases based upon commercial activities that the for-
eign state carried out in the United States and cases against foreign states 
that have been designated as a state sponsor of terrorism and damages are 
sought based on acts of terrorism.38

In Jam v. International Finance Corporation, the U.S. Supreme Court had 
to determine whether international organizations should enjoy absolute 
immunity as they did when the IOIA was first enacted or whether they 
should enjoy only a “more limited” or “restricted” immunity, subject to 
the same exceptions that presently apply to foreign sovereigns under the 
FSIA.39 Jam involved an action brought against the International Finance 
Corporation (IFC), an international organization that finances private-
sector development projects in developing countries around the world.40 
In 2008, the IFC loaned $450 million to finance the construction of a 
coal-fired power plant in India.41 Farmers, fishermen, and a small village in 
India sued the IFC in federal district court in the United States, alleging 

31. Id. at 152.
32. Id.
33. Jam v. Int’l Fin. Corp., 139 S. Ct. 759, 764 (2019) (quoting 22 U.S.C. § 288a(b)).
34. Id. at 765.
35. Rubin v. Islamic Republic of Iran, 138 S. Ct. 816, 821 (2018).
36. Jam, 139 S. Ct. at 765.
37. Harrison, 139 S. Ct. at 1053.
38. Rubin, 138 S. Ct. at 822.
39. Jam, 139 S. Ct. at 765.
40. Id. at 765. “Whereas the World Bank primarily provides loans and grants to developing 

countries for public-sector project, the IFC finances private-sector development projects that 
cannot otherwise attract capital on reasonable terms.” Id. at 766.

41. Id. at 765, 767.
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that the power plant had destroyed or contaminated the air, land, water, 
and surrounding area.42 The IFC, for its part, claimed absolute immunity 
as an international organization protected under the IOIA and moved to 
dismiss the action.43 The federal district court found the IFC had immu-
nity and the U.S. Court of Appeals for the District of Columbia.44

Resolving a split between the federal circuits,45 the U.S. Supreme Court, 
in an opinion authored by Chief Justice Roberts, stated that the IOIA was 
“best understood to make international organization immunity and foreign 
sovereign immunity continuously equivalent”46 and that “[t]he IOIA should 
. . . be understood to link the law of international organization immunity to 
the law of foreign sovereign immunity, so that the one develops in tandem 
with the other.”47 The Supreme Court thus held that the IFC was “not 
absolutely immune from suit,” but instead had the same degree of immu-
nity enjoyed by a foreign government under the FSIA.48

Justice Breyer, in a dissenting opinion, wrote that because the purpose 
of the IOIA was to attract international organizations to the United States, 
the statute should not be construed dynamically but instead should provide 
international organizations with the virtual immunity that they enjoyed 
when the IOIA was enacted.49 In his view, international organizations 
should be able to depend upon their immunity from being sued in the 
courts of the United States.

III. ALIEN TORT STATUTE

The Alien Tort Statute (ATS) provides federal district courts “original 
jurisdiction of any civil action by an alien for a tort only, committed in vio-
lation of the law of nations or a treaty of the United States.”50 The ATS was 
first passed in 1789 and it largely remained unused until plaintiffs recently 
began using the law to challenge actions of U.S. multinational corpora-
tions that allegedly violated human rights and caused environment damage 
around the world. 

Following some successes using the ATS in lower courts, a series of three 
decisions from the U.S. Supreme Court seemed to close off further use of 

42. Id. at 767.
43. Id.
44. Id.
45. As noted in the Supreme Court’s opinion, the U.S. Court of Appeals for the Third Cir-

cuit had “expressly declined to follow the D.C. Circuit’s approach.” Id. (citing OSS Nokalva, 
Inc. v. European Space Agency, 617 F.3d 756 (3d Cir. 2010)).

46. Jam, 139 S. Ct. at 768.
47. Id. at 769.
48. Id. at 772. The Supreme Court vote was 7-1, with Justice Breyer dissenting. Justice 

Kavanaugh did not take part in the consideration or decision of the case.
49. Id. at 772–81 (Breyer, J., dissenting).
50. 28 U.S.C. § 1350.
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the ATS as a tool to remedy human rights violations and to protect the 
environment. First, in Sosa v. Alvarez-Machain,51 the Supreme Court held 
that actions available under the ATS should be limited to only a modest 
number of international law violations such as “violation of safe conducts, 
infringement of the rights of ambassadors, and piracy.”52 Second, in Kiobel 
v. Royal Dutch Petroleum Company,53 the Supreme Court ruled that the ATS 
applied only to violations of international law occurring within the United 
States. And third, in Jesner v. Arab Bank PLC,54 the Supreme Court held 
that courts should not extend ATS liability to foreign corporations with-
out further Congressional authorization. Collectively, the Supreme Court’s 
decisions in Sosa, Kiobel, and Jesner seemed to spell out the complete demise 
of the ATS.

In 2019, however, a federal circuit court’s denial of rehearing en banc 
restored some hope for litigants hoping to invoke the ATS to remedy 
human rights violations. The case involved child slaves who were forced to 
harvest cocoa in the Republic of Côte d’Ivoire (the Ivory Coast).55 Accord-
ing to their complaint, “[t]hey were forced to work on Ivorian cocoa plan-
tations for up to fourteen hours per day six days a week, given only scraps 
of food to eat, and whipped and beaten by overseers.”56 The children and 
others “were locked in small rooms at night and not permitted to leave the 
plantations, knowing that children who tried to escape would be beaten 
or tortured.”57 The children filed ATS claims against Nestlé USA, Inc., 
Archer Daniels Midland Company, Cargill Incorporated Company, and 
Cargill Cocoa, alleging that these corporations aided and abetted child 
slavery by providing financial and technical assistance to Ivorian farmers.58 

In a decision filed in October 2018 and amended in July 2019 on denial 
of rehearing en banc, the Ninth Circuit held that the allegations that these 
companies funded child slavery practices in the Ivory Coast from the 
United States indicated domestic conduct within the United States.59 The 
former child slaves could thus proceed with their ATS claims against the 

51. 542 U.S. 692 (2004).
52. Id. at 724.
53. 569 U.S. 108 (2013).
54. 138 S. Ct. 1386 (2018).
55. Doe I v. Nestlé USA, Inc., 766 F.3d 1013, 1016 (9th Cir. 2014), cert. denied, 136 S. Ct. 

798 (2016).
56. Id. at 1017.
57. Id.
58. Id. at 1016. “The financial assistance includes advanced payment for cocoa and spend-

ing money for the farmers’ personal use. The technical support includes equipment and train-
ing in growing techniques, fermentation techniques, farm maintenance, and appropriate labor 
practices.” Id. at 1017.

59. Doe I v. Nestlé, S.A., 929 F.3d 623 (9th Cir. 2019). The original decision was filed on 
October 23, 2018. An amended decision was filed on July 5, 2019, also denying rehearing en 
banc.
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companies for aiding and abetting child slavery. On July 5, 2019, the Ninth 
Circuit denied rehearing en banc with eight judges dissenting from the 
denial of rehearing.60 The companies filed a petition for writ of certiorari 
with the U.S. Supreme Court on September 17, 2019.61

IV. TORTURE VICTIM PROTECTION ACT

The Torture Victim Protection Act (TVPA) of 199162 provides that “[a]n  
individual who, under actual or apparent authority, or color of law, of any 
foreign nation[:] (1) subjects an individual to torture shall, in a civil action, 
be liable for damages to that individual; or (2) subjects an individual to 
extrajudicial killing shall, in a civil action, be liable for damages to the indi-
vidual’s legal representative, or to any person who may be a claimant in an 
action for wrongful death.”63 

Unlike the Alien Tort Statute, courts have recognized that the TVPA has 
extraterritorial application.64 Some claims for activities outside the United 
States that might be dismissed under the Alien Tort Statute might be suc-
cessfully pursued under the TVPA.65 

At least two federal appellate cases decided during 2019 involved actions 
against foreign government officials under the TVPA. One case upheld a 
defendant’s claim of immunity while the other held that the defendants 
were not entitled to immunity.

In Doğan v. Barak,66 the parents of a U.S. citizen brought an action alleg-
ing that Ehud Barak, a former Israeli defense minister, violated the TVPA 
when he authorized Israeli military forces to board a vessel and use lethal 
force against their son.67 The court had to decide whether the parents 
could bring such a suit under the TVPA “against a foreign official where 
the official’s acts were performed in his official capacity, where the sover-
eign government has ratified his conduct, and where the U.S. Department 

60. See Perry Cooper, Nestle Won’t Get Full Ninth Circuit Review of Slave Labor Case, Bloom-
berg Law (July 5, 2019), available at https://biglawbusiness.com/nestle-wont-get-full-ninth 
-circuit-review-of-slave-labor-case.

61. Nestlé USA, Inc., v. Doe I, No. 19-416 (U.S. Sept. 27, 2019).
62. Pub. L. 102-156, 106 Stat. 73 (1992).
63. Torture Victim Protection Act of 1991, Mar. 12, 1992, Pub. L. 102-256, 106 Stat. 73, 28 

U.S.C. § 1350 note; Lewis v. Mutond, 918 F.3d 142, 145 (D.C. Cir. 2019).
64. See, e.g., Chowdury v. Worldtel Bangladesh Holding, Ltd., 746 F.3d 42, 51 (2d Cir. 

2014).
65. See, e.g., Boniface v. Viliena, 338 F. Supp. 3d 50 (D. Mass. Aug. 31, 2018) (dismissing one 

count under the ATS while allowing three counts under the TVPA to proceed).
66. 932 F.3d 888 (9th Cir. 2019).
67. The parents asserted eight causes of action that each fell under one of three federal 

statutes: (1) the Alien Tort Statute, 28 U.S.C. § 1350; (2) the Torture Victim Protection Act, 
106 Stat. 73, note following 28 U.S.C. § 1350; and (3) the Anti-Terrorism Act, 18 U.S.C. 
§ 2333.
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of State has asked the judiciary to grant him foreign official immunity.”68 
The Ninth Circuit held that the TVPA did “not abrogate foreign official 
immunity”69 and that the former foreign minister was “entitled to common 
law foreign official immunity.”70

A different result was reached in Lewis v. Mutond,71 a case brought under 
the TVPA by an American citizen seeking compensatory and punitive 
damages from two officials from the Democratic Republic of the Congo 
(“DRC”) allegedly responsible for his torture over six weeks. The district 
court dismissed the action, holding the defendants were “immune under 
the common law foreign official immunity doctrine.”72 The D.C. Circuit 
vacated and remanded that decision, finding that the officials were “not 
entitled to foreign official immunity under the common law.”73 

The court’s opinion may introduce more confusion than clarity for future 
TVPA cases. In the opinion for the court authored by Judge Wilkins, the 
D.C. Circuit found that the defendants fell outside the scope of the com-
mon-law, conduct-based immunity contemplated by section 66(f) of the 
Restatement (Second) of the Foreign Relations Law of the United States.74 
A concurring opinion by Senior Circuit Judge Randolph questioned why 
Judge Wilkins was citing the Second Restatement of the Foreign Relations 
Law of the United States instead of the Third Restatement that super-
seded it.75 Judge Randolph also wrote that the because the TVPA “imposes 
[statutory] liability for actions that would render the foreign official eli-
gible for immunity under the Restatement,” the “judge-made common 
law” must “give way” to the statute.76 And another concurring opinion by 
Judge Srinivasan agreed with both Judge Wilkins’s opinion and with Judge 
Randolph’s opinion.77

68. Doğan, 932 F.3d at 890.
69. Id. at 896.
70. Id. at 897.
71. 918 F.3d 142 (D.C. Cir. 2019).
72. Id. at 144.
73. Id.
74. Id. at 146–47; see also id. at 148 (Srinivasan, J., concurring). 
75. Lewis, 918 F.3d at 148 n.1 Randolph, J., concurring). Indeed, parts of the Restatement of 

the Foreign Relations Law of the United States are now in a Fourth edition!
76. Id. at 150 n.1 (Randolph, J., concurring). 
77. Id. at 148 (Srinivasan, J., concurring). Judge Srinivasan wrote that the defendants “do 

not qualify for immunity for either of two reasons: (a) as Judge Wilkins explains, they fall 
outside the scope of the common-law, conduct-based immunity contemplated by Restatement 
§ 66(f); or (b) as Judge Randolph explains, they fall within the scope of liability contemplated 
by the TVPA per the allegations in the complaint.” Id.
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V. ACT OF STATE DOCTRINE

The act of state doctrine “precludes the courts of [the United States] from 
inquiring into the validity of the public acts of a recognized foreign sov-
ereign power committed within its own territory.”78 The primary pur-
pose of the act of state doctrine is “to avoid judicial inquiry into the acts 
and conduct of the officials of the foreign state, its affairs and its policies, 
and the underlying reasons and motivations for the actions of the foreign 
government.”79 The doctrine prevents U.S. federal and state courts from 
declaring invalid the sovereign acts of foreign governments acting within 
their own jurisdictions. The act of state doctrine “is not a jurisdictional bar 
nor a theory of abstention” but it is rather “a ‘substantive’ doctrine consid-
ered ‘on the merits’ of the case.”80 The doctrine “is simply—and only—a 
rule of decision that requires an American court, in the process of deciding 
the case, to accept as valid the acts of another sovereign taken within that 
sovereign’s own jurisdiction.”81 

In 2019, the act of state doctrine was invoked in a case of cheap beer.82 
In Mountain Crest SRL, LLC v. Anheuser-Busch Inbev SA/NV,83 a Wiscon-
sin beer brewer alleged that agreements between Canadian beer distribu-
tors, the Liquor Control Board of Ontario, and the government of Ontario 
unlawfully restricted the sale of beer in packages larger than six containers, 
in violation of the Sherman Antitrust Act and Wisconsin state law.84 The 
Seventh Circuit, reviewing the case de novo, affirmed that the Ontario gov-
ernment’s distribution agreements with the Canadian beer distributors were 
official acts for purposes of the act of state doctrine. The Seventh Circuit 
held that the act of state doctrine applied to the acts of foreign subnational 
governments (such as Canadian provinces) just as it applied to acts of the 
foreign national government.85 And the Wisconsin beer distributor even 
conceded that the distribution agreements “were official acts of the Prov-
ince of Ontario for the purposes of the act of state doctrine.”86 Finding that 

78. District Attorney of New York County v. Republic of the Philippines, 307 F. Supp. 3d 
171, 218 (S.D.N.Y. 2018) (internal quotation marks omitted). 

79. Id. (internal quotation marks omitted)
80. Mountain Crest SRL, LLC v. Anheuser-Busch Inbev SA/NV, 937 F.3d 1067, 1080 (7th 

Cir. 2019) (quoting Republic of Austria v. Altmann, 541 U.S. 677, 700 (2004)).
81. Id. at 1082. 
82. Id. at 1070 (stating that Mountain Crest, an independently owned brewery in Wis-

consin, had wanted “to compete in the low-value segment of the beer market” in Ontario, 
Canada).

83. 937 F.3d 1067 (7th Cir. 2019).
84. 15 U.S.C. §§ 1–2; Mountain Crest SRL, 937 F.3d at 1069. The complaint alleged inter 

alia that the Canadian distributors had an “ongoing per se unlawful market allocation and 
price fixing conspiracies to restrict export beer trade to Ontario.” Id. at 1077.

85. Id. at 1084.
86. Id. at 1083.
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the “acts in question are official acts of the Ontario government,”87 the Sev-
enth Circuit affirmed the dismissal of most of the case based on the act of 
state doctrine. The court remanded for further proceedings on a claim that 
the Canadian distributors violated the Sherman Act “by conspiring to bring 
about the Ontario government’s approval of the six-pack rule.”88 Because 
that count did not challenge the validity of the rule (but only how it came 
about), those allegations did “not implicate the act of state doctrine.”89 On 
October 3, 2019, the Seventh Circuit denied rehearing en banc.

VI. FORUM NON CONVENIENS

Under the doctrine of forum non conveniens, a district court “may decline to 
exercise its jurisdiction when a foreign forum is better suited to adjudicate 
the dispute.”90 A court should dismiss pursuant to the doctrine of forum non 
conveniens only “in exceptional circumstances,”91 and defendants moving 
to dismiss under forum non conveniens ordinarily bear “a heavy burden in 
opposing the plaintiff’s chosen forum.”92 To justify dismissing a case based 
on forum non conveniens, a defendant must show that “(1) an adequate alter-
native forum is available, (2) the public and private factors weigh in favor 
of dismissal, and (3) the plaintiff can reinstate [the] suit in the alternative 
forum without undue inconvenience or prejudice.”93

The second part of that test requires district courts to weigh the advan-
tages and disadvantages of each forum using various private and public 
factors.94 The “private factors” weigh the interests of the litigants, includ-
ing, for example, the ability to access evidence by being able to subpoena 
unwilling witnesses and the expenses of obtaining the attendance of willing 
witnesses.95 The court can also consider in these private factors the possi-
bility of viewing the premises involved in the court action (where viewing 
the premises would be appropriate), the ability to enforce a judgment once 

87. Id. at 1084.
88. Id. at 1085.
89. Id.
90. Fresh Results, LLC v. ASF Holland, B.V., 921 F.3d 1043, 1048 (11th Cir. 2019).
91. Shi v. New Mighty U.S. Trust, 918 F.3d 944, 948 (D.C. Cir. 2019) (citing Gulf Oil 

Corp. v. Gilbert, 330 U.S. 501, 504 (1947)).
92. Sinochem Int’l Co. v. Malay. Int’l Shipping Corp., 549 U.S. 422, 430 (2007); Shi, 918 

F.3d at 948.
93. Fresh Results, 921 F.3d at 1048 (citing Tazoe v. Airbus S.A.S., 631 F.3d 1321, 1330 (11th 

Cir. 2011)); see also Mark E. Wojcik, International Civil Litigation and the Doctrine of Forum Non 
Conveniens: A Case Study of How to Sue in Chicago for an Airplane Crash in Turkey, ABA TIPS 
Int’l Committee News 11 (Fall 2012).

94. Fresh Results, 921 F.3d at 1049.
95. Id.
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entered, and “all other practical problems that make trial of a case easy, 
expeditious and inexpensive.”96

The “public factors” to be considered by the court include “administra-
tive difficulties flowing from court congestion,” the importance of having a 
local controversy decided locally, and “the unfairness of burdening citizens 
in an unrelated forum with jury duty.”97 The court may also consider “what 
law will govern the action, including ‘the avoidance of unnecessary prob-
lems in conflicts of laws’ and ‘the application of foreign law.’”98

In 2019, the Eleventh Circuit reminded district courts to consider both 
the private and public interest factors when ruling on a motion to dismiss 
for forum non conveniens. In Fresh Results, LLC v. ASF Holland, B.V.,99 the 
Eleventh Circuit found that the federal district court abused its discre-
tion in failing to consider all of the relevant public factors after finding 
that the private factors for forum non conveniens “were not in equipoise.”100 
The court remanded, acknowledging that the district court might “well 
conclude that the balance of the private—and public—factors still weighs 
in favor of [dismissing the case in favor of the foreign forum] as the more 
convenient forum for this dispute.”101

VII. ANTISUIT INJUNCTIONS

International litigation sometimes involves parallel legal proceedings in 
more than one country. Where it does, an antisuit injunction can some-
times be issued to prohibit a party from litigating in a foreign forum. “‘A 
federal district court with jurisdiction over the parties has the power to 
enjoin them from proceeding with an action in the courts of a foreign 
country, although the power should be used sparingly.’”102 The injunction 
issued by the U.S. court is not against the foreign tribunal, but rather the 
party appearing before the court who may be enjoined from bringing or 
continuing a case before a foreign tribunal.

There is a three-part test to assess the propriety of issuing an antisuit 
injunction.”103 First, the court must “determine whether the parties and 
issues are the same in both domestic and foreign actions and whether 
‘the first action is dispositive of the action to be enjoined.’”104 Second, 

 96. Id. (internal quotation marks omitted).
 97. Id.
 98. Id. (quoting Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241 n.6 (1981)).
 99. 921 F.3d 1043 (11th Cir. 2019).
100. Id. at 1046.
101. Id. at 1053.
102. Microsoft Corp. v. Motorola, Inc., 696 F.3d 872, 881 (9th Cir. 2012) (quoting E. &
J. Gallo Winery v. Andina Licores S.A., 446 F.3d 984, 989 (9th Cir. 2006)).
103. Id.
104. Id. (quoting Gallo Winery, 446 F.3d at 991).
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the court must determine whether maintaining the foreign action “would  
‘(1) frustrate a policy of the forum issuing the injunction; (2) be vexatious or 
oppressive; (3) threaten the issuing court’s in rem or quasi in rem jurisdic-
tion; or (4) prejudice other equitable considerations.’”105 Third, the court 
must determine whether the anti-suit injunction’s “‘impact on comity is 
tolerable.’”106

In 2019, the Sixth Circuit affirmed a district court’s entry of an anti-suit 
injunction in Beijing Fito Medical Company v. Wright Medical Technoloy Inc.107 
A Tennessee manufacturer of medical devices entered into a three-year 
contract with a Chinese company that was going to distribute the medical 
devices in China.108 When a dispute arose under the contract, the Chinese 
distributor filed suit in the Western District of Tennessee, as required by 
the contract’s forum selection clause.109 But the distributor also filed suit 
in the Beijing Huairou District People’s Court of the People’s Republic of 
China.110 The distributor’s claims in the Chinese court action were “sub-
stantially similar to its claims in the Tennessee litigation.”111 The Tennessee 
manufacturer persuaded the district court to enter an antisuit injunction 
to enjoin the substantially similar lawsuit in China.112 Finding that there 
was an “important national policy interest in enforcing forum selection 
clauses,” the Sixth Circuit found that the federal district court “did not 
abuse its discretion when it issued the anti-suit injunction.”113

VIII. DISCOVERY FOR USE IN A FOREIGN 
OR INTERNATIONAL TRIBUNALS

In certain cases, U.S. law allows interested persons to obtain discovery in 
the United States for use before a foreign or international tribunal.114 Sec-
tion 1782 of title 28 of the U.S. Code allows a federal district court to facil-
itate the taking of testimony or collection of evidence from a person who 
resides or is found in that district.115 “The order may be made pursuant 
to a letter rogatory issued, or request made, by a foreign or international 

105. Id. at 881–82 (quoting Gallo Winery, 446 F.3d at 990). These factors are referred to as 
the Unterweser factors. In re Unterweser Reederei GmbH, 428 F.2d 888, 896 (5th Cir. 1970), 
aff’d en banc, 446 F.2d 907 (5th Cir. 1971).

106. Id. at 881 (quoting Gallo Winery, 446 F.3d at 991).
107. 763 F. App’x 388 (6th Cir. 2019).
108. Id. at 389.
109. Id. at 390.
110. Id. at 391.
111. Id.
112. See id. at 389.
113. Id. at 400.
114. 28 U.S.C. § 1782.
115. Id.
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tribunal or upon the application of any interested person . . . .”116 A person 
may not be compelled to testify or produce evidence in violation of any 
legally applicable privilege.117

A court can deny a 1782 application when the applicants cannot show 
that they can use the evidence that they seek to obtain. If a foreign or inter-
national tribunal would reject the evidence obtained through section 1782, 
there is no reason to grant discovery under section 1782.

One issue frequently arising under section 1782 is whether “the foreign 
or international tribunal” is limited to courts or whether it includes private 
arbitration tribunals. In the aptly named case of In re Application to Obtain 
Discovery for Use in Foreign Proceedings,118 the Sixth Circuit held that section 
1782(a) “permits discovery for use in . . . private commercial arbitration.”119 
The Sixth Circuit recognized that its decision was at odds with decisions 
from two other circuits,120 so the Supreme Court may one day decide to 
resolve that split in the circuits.

Another case involving section 1782 was also aptly named. In the case 
of In re Application of Antonio del Valle Ruiz and Others for an Order to Take 
Discovery for Use in Foreign Proceedings Pursuant to 28 U.S.C. § 1782,121 the 
Second Circuit considered whether section 1782 “may be used to reach 
documents located outside of the United States.”122 The Second Circuit 
held that there is “no per se bar to the extraterritorial application of § 1782, 
and the district court may exercise its discretion as to whether to allow such 
discovery” of documents located outside the United States.123 Thus “hold-
ing that a district court is not categorically barred from allowing discovery 
under § 1782 of evidence located abroad,” the Second Circuit noted “that a 
court may properly, and in fact should, consider the location of documents 
and other evidence when deciding whether to exercise its discretion to 
authorize such discovery.”124

IX. PROVING FOREIGN LAW UNDER FRCP RULE 44.1 

Rule 44.1 of the Federal Rules of Civil Procedure provides a procedure for 
proving foreign law in a federal district court. The rule states:

116. Id.
117. Id.
118. 939 F.3d 710 (6th Cir. 2019).
119. Id. at 714.
120. See Republic of Kazakhstan v. Biedermann Int’l, 168 F.3d 880, 883 (5th Cir. 1999); 

Nat’l Broad. Co., Inc. v. Bear Stearns & Co., Inc., 165 F.3d 184 (2d Cir. 1999).
121. 939 F.3d 520 (2d Cir. 2019).
122. Id. at 524.
123. Id.
124. Id. at 533.
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A party who intends to raise an issue about a foreign country’s law must give 
notice by a pleading or other writing. In determining foreign law, the court 
may consider any relevant material or source, including testimony, whether or 
not submitted by a party or admissible under the Federal Rules of Evidence. 
The court’s determination must be treated as a ruling on a question of law.125

First promulgated in 1966, Rule 44.1 fundamentally changed how fed-
eral courts determine foreign law.126 Before the adoption of Rule 44.1, for-
eign laws had to be proven in court “as facts.”127 The modern approach 
under Rule 44.1 now provides the court’s determination of foreign law 
“must be treated as a ruling on a question of law.”128 Additionally, Rule 44.1 
provides that courts “may consider any relevant material or source, includ-
ing testimony, whether or not submitted by a party or admissible under the 
Federal Rules of Evidence.”129 

In a recent case interpreting Rule 44.1, Animal Science Products, Inc. v. 
Hebei Welcome Pharmaceutical Co. Ltd.,130 the Supreme Court held when a 
foreign government submits an official statement on the interpretation of 
its domestic law, federal courts should accord respectful consideration to 
the foreign government’s submission, but they are not bound to give con-
clusive effect to the foreign government’s statements.

X. HAGUE CONVENTION ON CHOICE OF COURT AGREEMENTS

Unlike the U.N. Convention on Recognition and Enforcement of Foreign 
Arbitral Awards of 1958 that requires the recognition and enforcement of 
foreign arbitration awards,131 no international treaty mandates the recogni-
tion of foreign court judgments in courts of the United States. However, if 
ratified by the United States, the Hague Convention on Choice of Court 
Agreements (HCCCA)132 would require U.S. courts to recognize foreign 
judgments from countries that are parties to the treaty. 

The HCCCA entered into force on October 1, 2015.133 Under Article 5 
of the HCCCA, if parties enter into an exclusive choice of court agreement, 

125. Fed. R. Civ. P. 44.1.
126. See Animal Sci. Prods. v. Hebei Welcome Pharm. Co., 138 S. Ct. 1865, 1868 (2018) 

(internal quotation marks omitted).
127. See, e.g., Talbot v. Seeman, 5 U.S. 1, 37–38 (1801).
128. Fed R. Civ. P. 44.1.
129. Id.
130. 138 S. Ct. 1865.
131. June 10, 1958, 21 U.S.T. 2517, 330 U.N.T.S. 38.
132. Hague Convention on Choice of Court Agreements, June 30, 2005, 44 I.L.M. 1294 

(2005).
133. Hague Conference on Private International Law, Convention of June 30, 2005 on Choice 

of Court Agreements: Status Table, https://www.hcch.net/en/instruments/conventions/status 
-table/?cid=98; see also H. Scott Fairley & John Archibald, After the Hague: Some Thoughts on 
the Impact on Canadian Law of the Convention on Choice of Court Agreements, 12 ILSA J. Int’l & 
Comp. L. 417 (2006).
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the designated court will have jurisdiction over the dispute to which that 
agreement applies.134 Article 6 requires courts in other Contracting States 
to dismiss or suspend proceedings in favor of the court designated.135 Arti-
cle 8 provides for recognition and enforcement of the foreign court judg-
ment.136 Article 9 allows for only limited exceptions to enforcement, such 
as lack of capacity or that judgment was obtained by fraud.137 And unless 
the judgment was a default judgment, the recognizing court is bound by 
the findings of facts made by the designated court.138 

As of December 2019, the HCCCA is in effect for Austria, Belgium, Bul-
garia, Croatia, Cyprus, the Czech Republic, Denmark, Estonia, Finland, 
France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Lux-
embourg, Malta, Mexico, Montenegro, the Netherlands, Poland, Portugal, 
Romania, Singapore, Slovakia, Slovenia, Spain, Sweden, and the United 
Kingdom.139 The treaty is also in effect for the European Union as such.140 
The People’s Republic of China, the United States, Ukraine, and most 
recently the Republic of North Macedonia have each signed the Hague 
Choice of Courts Convention but none has yet ratified the treaty.141 

The first case under the HCCCA was brought in Singapore in 2018,142 
where an entity sought to enforce a judgment of the High Court of Justice 
of England in the High Court of Singapore.143 Relying on the Singapor-
ean law that gave domestic effect to the HCCCA, the court granted the 
enforcement application.144 

XI. ENFORCING FOREIGN DEFAMATION JUDGMENTS

The Securing the Protection of our Enduring and Established Consti-
tutional Heritage Act, also known as the SPEECH Act, provides that a 
domestic court may not recognize or enforce a foreign judgment for defa-
mation unless it finds that “(1) the defamation law applied in the foreign 
jurisdiction provides at least as much protection for freedom of speech and 

134. Hague Convention, supra note 132, at 1296 (art. 5).
135. Id. (art. 6).
136. Id. at 1296–97 (art. 8).
137. Id. at 1297 (art. 9). 
138. Id. (art. 8(2)).
139. Treaty Status Table, supra note 133.
140. Id.
141. Id.
142. Hague Conference on Private International Law, News & Events: First Case Under the 

Choice of Court Convention, https://www.hcch.net/en/publications-and-studies/details4/?pid 
=6616&dtid=55.

143. Ermgassen & Co. Ltd. v. Sixcap Fin. Pte. Ltd, [2018] SGHCR 8 (Sing.), available 
at https://www.supremecourt.gov.sg/docs/default-source/module-document/judgement/gd 
---os-680-of-2018-(20180618)-(final)-pdf.

144. Id.
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press as would be provided by the First Amendment to the Constitution 
and by the constitution and law of the state in which the domestic court is 
located;” or (2) if the party challenging the enforcement of that judgment 
“would have been found liable for defamation by a domestic court applying 
the First Amendment to the Constitution and the constitution and law of 
the state in which the domestic court is located.”145 

The SPEECH Act bars domestic courts from recognizing foreign defa-
mation judgments unless “the domestic court determines that the exer-
cise of personal jurisdiction by the foreign court comported with the due 
process requirements imposed on domestic courts by the Constitution.”146 
The Act also provides that a foreign defamation judgment against an inter-
active computer service provider may not be enforced in a domestic court 
unless “the domestic court determines that the judgment would be consis-
tent with section 230 of the Communications Act of 1934 if the informa-
tion subject to judgment has been provided in the United States.”147 Any 
U.S. person held liable for defamation in a foreign jurisdiction is permitted 
to “bring an action in district court for a declaration that the foreign judg-
ment is repugnant to the Constitution or laws of the United States.”148 The 
act also provides attorneys’ fees to a U.S. party who successfully opposes 
enforcement of a foreign defamation judgment.149

Although the SPEECH Act was invoked in several federal court cases in 
2019, none of those decisions found that the statute actually applied to the 
case before the court.150

145. 28 U.S.C. § 4102(a).
146. Id. § 4102(b).
147. Id. § 4102(c).
148. Id. § 4104(a). 
149. Id. § 4105.
150. See, e.g., Limtung v. Paypal Holdings, 2019 WL 6173543 (E.D.N.Y. Nov. 11, 2019); 

Gibbs v. Gill, 2019 WL 3017773 (D. Utah July 10, 2019); Knight v. Chatelin, 2019 WL 
2464789 (D. Neb. June 13, 2019).
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LEGAL MALPRACTICE

I. CAN AN INSURER BRING A LEGAL MALPRACTICE 
SUIT AGAINST A DEFENSE COUNSEL?

A.  Arch Insurance Co. v. Kubicki Draper, LLP, 266 So. 3d 1210 (Fla. Dist. 
Ct. App. 2019)
The Florida Fourth District Court of Appeal recently held that an insurer 
cannot sue defense counsel for legal malpractice in connection with repre-
sentation of an insured in an underlying matter. 

In Arch Insurance Co., after the underlying suit settled within the insured’s 
policy limits, the insurer brought a legal malpractice suit against defense 
counsel, alleging that defense counsel’s delay in asserting a statute of limi-
tations defense resulted in the settlement being much larger than it should 
have been had the defense been asserted at an earlier time.1 

The law firm moved for summary judgment on the basis that the insurer 
lacked standing, which the trial court granted and the Court of Appeal 
affirmed.2 The Court of Appeal held that that the defense counsel and the 
insurer were not in privity and declined to expand upon two exceptions to 
the strict privity requirement recognized under Florida law where a third 
party can pursue a legal malpractice against counsel: (1) will drafting; and 
(2) private placement.3 The Court also found that the insurer was not an 
intended third-party beneficiary of the relationship between defense coun-
sel and the insured.4 This case is now pending review before the Florida 
Supreme Court, and unless the Florida Supreme Court rules otherwise, 
an insurer currently has no recourse under Florida law against retained 
defense counsel if the insurer suffers a loss as a result of defense counsel’s 
negligence.

1. 266 So. 3d at 1211.
2. Id. at 1212–13.
3. Id. at 1215.
4. Id. at 1214.
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B.  Sentry Select Insurance Co. v. Maybank Law Firm, LLC, 826 S.E.2d 
270 (S.C. 2019)
The South Carolina Supreme Court also recently addressed the same issue 
as the Florida Fourth District Court of Appeal in Arch, but reached the 
opposite conclusion, ruling that an insurance company can pursue a legal 
malpractice claim directly against the counsel it hired to defend the insured.

In Sentry Select Insurance Co., the insured brought a lawsuit in federal 
district court against defense counsel, alleging that counsel’s negligence 
in failing to timely respond to requests to admit served on behalf of the 
plaintiff caused the case to settle for an amount significantly more than it 
would otherwise have settled.5

The District Court subsequently certified two questions of law to the 
South Carolina Supreme Court: (1) whether an insurance company may 
directly pursue a legal malpractice claim against counsel it hired to defend 
its policyholder, and (2) whether a legal malpractice claim may be assigned 
to a third party. The South Carolina Supreme Court answered the first 
question in the affirmative but declined to answer the second question.

In issuing its opinion, the Court explicitly laid out multiple constraints 
on the insurer.6 First, the Court ruled if the interests of the insured cli-
ent are even the slightest bit inconsistent with the insurer’s interests, then 
there can be no liability of the attorney to the insurer. Also, the insurer 
may recover only for the attorney’s breach of his duty to his client when 
the insurer proves the breach is the proximate cause of damages to the 
insurer, and proves its case by clear and convincing evidence. The Court 
also emphasized that it was not recognizing any separate duty owed by the 
insured’s attorney to the insurer, nor was it recognizing a “dual attorney-
client relationship.” Further, the Court held that there may be no double 
recovery, noting it made a deliberate decision not to specifically identify 
any theories of recovery for the insured in order to preserve the attorney’s 
fiduciary allegiance to his client with no interference from the insurer. 
Finally, the Court held the insurer may not intrude upon the privilege 
between the attorney it hires to defend its insured and the attorney’s client.

The dissent highlighted some significant implications of the Court’s rul-
ing, including noting that by limiting the insurer’s recovery to the extent 
hired counsel breached its duty to the insured and by prohibiting double 
recovery, any cause of action against the defense counsel would be more 
akin to equitable subrogation or an assignment of an insured’s legal mal-
practice claim.7

5. 826 S.E.2d 270, 271 (S.C. 2019).
6. Id. at 272.
7. Id. at 276–77.
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II. ENFORCEABILITY OF ARBITRATION CLAUSES 
IN LEGAL MALPRACTICE ACTIONS

A.  Summerville v. Innovative Images LLC, 826 S.E.2d 391 (Ga. App. 
2019), cert. granted, Dec. 23, 2019
The Georgia Court of Appeals has declined to adopt a blanket rule that an 
arbitration clause in an attorney-client contract is unconscionable if the 
potential disadvantages of the clause were not explained to the prospective 
client. 

In Summerville, the plaintiff brought a legal malpractice suit against the 
law firm it had retained as counsel in an underlying lawsuit because of 
allegedly negligent post-trial representation. During the course of the mal-
practice suit, defendants filed a motion to compel arbitration, pursuant to 
an arbitration clause contained in the law firm’s engagement letter in the 
underlying case.8

Plaintiff contended that the arbitration clause contained in the engage-
ment letter was unconscionable, because the law firm neglected to advise 
plaintiff about the possible disadvantages associated with arbitration.9 The 
trial court denied the motion to compel on the grounds that it found the 
arbitration clause to be unconscionable. The Court of Appeals reversed, 
holding that the arbitration agreement clause was enforceable and that 
the trial court should have compelled arbitration pursuant to defendant’s 
motion to compel. 

The Court of Appeals contended that there was no evidence that the 
attorney took advantage of the client or induced client to forego reading 
the engagement letter or inquiring into any of its terms.10 The Court also 
noted that an arbitration clause is not unconscionable simply because the 
parties have differing levels of sophistication or different understandings of 
how arbitration is conducted.11 

Both the trial court and Court of Appeals focused on public policy 
considerations in their opinions. The trial court relied on the duty of 
communication imposed on attorneys by State Bar Rule 1.4 (b) and the 
interpretation of Model Rule 1.4 (b) found in ABA Formal Opinion 02-425 
in support of its conclusion that public policy had been violated. The Court 
of Appeals emphasized that the enactment of the Georgia Arbitration 
Code established a clear public policy in favor of arbitration. The Summer-
ville decision exemplifies that arbitration clauses may still be upheld even 
when there are strong countervailing public policy arguments regarding 
the enforceability of the arbitration clause.

 8. Id. at 394.
 9. Id. at 395.
10. Id. at 396.
11. Id.
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It should be noted, however, that in December 2019 the Georgia 
Supreme Court granted certiorari in this case.

III. ATTORNEY IMMUNITY DEFENSE AGAINST THIRD-
PARTY NEGLIGENT MISREPRESENTATION CLAIMS 

A. Ironshore Europe DAC v. Schiff Hardin, LLP, 912 F.3d 759  
(5th Cir. 2019)
The U.S. Fifth Circuit Court of Appeals, applying Texas law, held that a 
law firm’s representations to a non-client excess insurer, Ironshore, dur-
ing the case against the insurer’s insured were squarely within the scope 
of the firm’s representation of its client and, therefore, the Texas attorney 
immunity doctrine protected the law firm from having to defend claims of 
negligent misrepresentation by the excess carrier. 

The Fifth Circuit held that under the attorney immunity doctrine, attor-
neys are generally immune from civil liability to non-clients for actions 
taken in connection with representing a client in litigation.12 Attorney 
immunity does not extend to actions that do not qualify as the kind of 
conduct in which an attorney engages when discharging his duties to his 
client or that are entirely foreign to the duties of an attorney, because they 
do not involve the provision of legal services and would, thus, fall outside 
the scope of client representation.

In Ironshore, plaintiff, an excess insurer, alleged that the defendant law 
firm provided it with updates during the case, though the excess insurer 
never retained the law firm to represent it in the case.13 The excess insurer 
alleged that the law firm made various misrepresentations and omissions 
in the course of reporting on the underlying litigation, including making 
false statements in verbal and written reports and failing to disclose certain 
information about the underlying suit’s facts and settlement and judgment 
value.14 Ironshore alleged that the firm’s conduct led it to believe that the 
suit posed no threat of exposure to its policy. Plaintiff also alleged it was 
never advised of a pre-trial settlement offer.15 Plaintiff contended that it 
detrimentally relied on the firm’s negligent misrepresentations regarding 
the triggering of its excess policy, claiming that it otherwise would have 
settled the underlying case for a much lower amount than the ultimate 
verdict or post-verdict settlement.

The defendant law firm moved to dismiss the plaintiff’s negligent mis-
representation claims, asserting that it was entitled to attorney immunity, 

12. 912 F.3d 759, 764–65 (5th Cir. 2019).
13. Id. at 762.
14. Id. at 761.
15. Id. at 762–63.
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because any communications with plaintiff were part of the discharge of 
the firm’s duties to its client, the insured manufacturer. The district court 
denied the motion, defendant appealed, and the Fifth Circuit reversed, 
rendering judgment and dismissing the case.

The Fifth Circuit acknowledged that in the absence of an independent 
duty to non-clients, an attorney cannot be liable for non-client negligent 
misrepresentation claims so long as the misrepresentation is made in the 
course of counsel’s representation of its client.16 The Court, therefore, 
found that the firm’s primary duty was to the insured, and it was up to 
the excess insurer to retain its own counsel if it was dissatisfied with the 
comprehensiveness of the information it was receiving from its insured’s 
attorneys.17 

IV. OUTSIDE BUSINESS EXCLUSIONS 
IN PROFESSIONAL LIABILITY POLICIES

A. Westport Insurance Corp. v. Hippo Fleming & Pertile Law Offices, 
791 F. App’x 321 (3d Cir. Nov. 2019)
The Third Circuit Court of Appeals, applying Pennsylvania law, held that 
an insurance company has no duty to defend a lawyer and his law firm 
against a former client’s lawsuit when each claim in the complaint falls 
unambiguously within the coverage policy’s outside business exclusion.

In Westport, a law firm’s former client filed a lawsuit against a real estate 
law firm and one of its attorneys, predicated on firm’s prior legal represen-
tation of him with respect to certain real estate deals. The former client 
alleged that the attorney had been disloyal and had diverted opportuni-
ties from him for the attorney’s own personal real estate development 
interests.18 

The attorney and his firm sought defense and indemnity of the lawsuit 
from their professional liability insurer, but their insurer denied coverage.19 
The insurance company contended that it had no duty to defend or indem-
nity the lawsuit based on an “outside business exclusion” in their insurance 
policy with the law firm, which was applicable to any “claim based upon, 
arising out of, attributable to or directly or indirectly resulting from any 
Insured’s activities” arising from involvement with a company “other than 
the Named Insured.”20 Defendants conceded that the exclusion applied to 
most counts in the complaint but argued that the exclusion did not apply 
to two counts, legal malpractice and breach of contract, asserting that those 

16. Id. at 767.
17. Id.
18. 791 F. App’x 321 (3d Cir. 2019).
19. Id. at 324.
20. Id. at 323.
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counts arose from the attorney’s attorney-client relationship with the for-
mer client, and not from the attorney’s outside activities.21 

The insurance company sought a declaratory judgment and the district 
court granted summary judgment in their favor on all counts, finding that 
each count of the complaint involved the attorney’s alleged improper con-
duct with respect to his own business interests. The Third Circuit affirmed, 
holding that the outside business exclusion was “broad” and excluded any 
of the attorney’s activities that “directly, or  indirectly” involved his own 
real estate investments.22  The Court concluded that the insurers had no 
duty to defend, because all allegations in the complaint were “inextricably 
intertwined” with the attorney’s real estate activities.23 

ACCOUNTING MALPRACTICE

There have been noteworthy cases impacting the accounting malpractice 
community this year. Courts have provided insight on third-parties who 
may recover from a non-client accountant, the application of contractual 
limitations clauses, and the in pari delicto doctrine.

V. AN ACCOUNTANT’S DUTY TO THIRD PARTIES

Generally, an accountant owes a duty of care to the accountant’s client and 
that duty is often set forth in a written engagement letter which defines 
the contracting parties’ respective obligations and the scope of the engage-
ment. However, accountants, like many professionals, may also face expo-
sure from third-party, non-clients. This is an issue of privity. A different 
privity approach may apply depending on your jurisdiction, but it likely 
is one of the following: (i) a “near-privity” test; (ii) a known user test - i.e. 
Restatement (Second) of Torts (2d) §552 (1977), Information Negligently 
Supplied for the Guidance of Others; (iii) a reasonable foreseeability test; or 
(iv) privity statutes. Two recent decisions addressed third-party exposure 
for an accountant.

In Rhode Island Industrial-Recreational Bldg. Authority v. Capco Endurance, 
LLC,24 the Rhode Island Supreme Court adopted Section 552 for third party 
claims against an auditor. The decision involved the review of summary 
judgment entered in favor of an accounting firm (“Accountant”) against 
the plaintiff (“Bank”). Accountant prepared audited financial statements 
in 2009 for its client (“Client”). Bank alleged that it relied to its detriment 

21. Id.
22. Id.
23. Id. at 324
24. 203 A.3d 494 (R.I. 2019).
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upon the Accountant’s audit when Bank elected to approve Client’s credit 
increase. When Client defaulted on its obligations, Bank claimed that it 
would not have approved the credit increase but for Accountant’s allegedly 
negligent audit report.

Question: Did Accountant owe any duty to Bank? The court affirmed 
the underlying decision granting summary judgment in favor of Accoun-
tant. According to the court, a “strict privity” requirement was not the 
proper standard to evaluate whether “aggrieved third parties [may] bring 
suits against accountants alleging professional malpractice.”25 After con-
sidering each of the various privity requirements in other jurisdictions, the 
court concluded that “the Restatement rule is the most sensible middle-of-
the-road approach to the question of the extent of potential liability to 
third parties to which an accountant/auditor should be exposed for alleged 
negligence on his or her part.”26 

In applying the Restatement, the court concluded that Accountant owed 
no duty to Bank. Even if Accountant may have known that Bank would use 
the audit reports for some purpose, the court concluded that nonetheless 
Accountant was not liable, because it did not know that Bank would, nor 
did it authorize Bank to, rely upon the audit when electing to approve a 
credit increase for Client. 

Another court recently addressed the application of privity to an accoun-
tant in Atlas v. Mayer Hoffman McCann, P.C.27 In Atlas, a married couple and 
some of the businesses that they operated filed suit against their indepen-
dent accountant for failing to detect and/or prevent an employee’s embez-
zlement. On appeal, the court affirmed the lower court’s dismissal of the 
complaint for lack of privity.28 

Pursuant to the Illinois Public Accounting Act,29 accountants are not 
liable to individuals or entities not in privity of contract with them, unless 
the accountant was aware that the client intended for the services to ben-
efit a third party.30 Pursuant to that section of the Act, an accountant is not 
subject to liability from third-parties if the accountant identifies in writ-
ing those persons who are intended to rely upon the accountant’s services, 
and delivers a copy to the accountant’s clients; i.e. if the accountant circu-
lates an engagement letter. Importantly, the accountant’s engagement was 
with a non-plaintiff enterprise owned by the plaintiffs, one that plaintiffs 
elected not to include in the suit due to then pending bankruptcy proceed-
ings. The court concluded that, since the engagement was strictly with the 

25. Id. at 500.
26. Id. at 501,
27. No. 1-18-0939, 2019 WL 3416601 (Ill. App. 2019).
28. Id. ¶ 36.
29. 225 Ill. Comp. Stat. Ann. 450/30.1.
30. 2019 WL 3416601, ¶ 12.
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accounting firm and a non-plaintiff, dismissal was appropriate due to lack 
of privity.31 

VI. ENFORCEMENT OF CONTRACTUAL LIMITATIONS PROVISIONS

The engagement letter is the first line of defense. A letter that clarifies 
the accountant’s obligations, scope of duties, identity of the client, billing 
terms, and other key clauses is generally a must for most engagements. 
Accountants may also opt to include exculpatory language such as limita-
tion of liability provisions, damages caps, or other contractual language, 
which may aid in the defense of a lawsuit. According to two recent deci-
sions, the clauses are not enforceable based on the facts presented.

In Warren Averett, LLC v. Landcastle Acquisition Corp.,32 an accounting 
firm (“Accountant”) argued on appeal that the underlying court erred by 
finding unenforceable a contract provision that limited the amount of 
recoverable damages. Accountant conducted year-end audits for its client, 
a law firm. When law firm discovered that its managing partner had alleg-
edly embezzled in excess of $15 million, it sued Accountant for breach of 
contract, professional negligence and gross negligence.33

Accountant filed a motion for partial summary judgment contending that 
a provision within the parties’ contract limited any recoverable damages to 
the amount of professional fees paid to Accountant, which amounted to 
about $87,000. The clause within the parties’ engagement states: 

Should you become dissatisfied with our services at any time, we ask 
that you bring your dissatisfaction to our attention promptly. If you remain 
dissatisfied, it is agreed that you will participate in non-binding mediation 
under the commercial mediation rules of the American Arbitration Asso-
ciation before you assert any claim. In any event, no claim shall be asserted 
which is in excess of the lesser of actual damages incurred or professional 
fees paid to us for the engagement.34

In response, the plaintiff filed a cross-motion arguing that the clause 
was unenforceable as a matter of law because it was not sufficiently promi-
nent to provide notice, and it was ambiguous and insufficiently explicit as 
to whether it applied to the claims for professional negligence and gross 
negligence. The trial court agreed and concluded that the clause was unen-
forceable due to its “lack of prominence among the surrounding terms, the 
ambiguous scope of the provision, and its invalidity as to the . . . claim for 
gross negligence.”35

31. Id. ¶¶ 28–36.
32. 825 S.E.2d 864 (Ga. App. 2019), cert. denied, Nov. 4, 2019.
33. Id. at 866.
34. Id. at 867.
35. Id.
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According to the court, the clause at issue was not prominent enough, 
because

• The clause was “the same font size as that used throughout the 
entirety of the [contracts]”;

• The clause “is not capitalized, italicized, or set in bold type for 
emphasis”;

• The clause is “not set off in a separate section that specifically 
addressed liability or recoverable damages, with a bold, underlined, 
capitalized, or italicized specific heading, such as “Limitation on Lia-
bility” or “DAMAGES”;

• The clause is not in “a prominent place within the contracts to 
emphasize the importance of the provision’s limitation on recover-
able damages, such as being adjacent to another similarly significant 
provision or being next to the parties’ signature lines.”36

The Northern District of Ohio reached a similar decision recently that a 
contractual limitation clause was not specific enough and therefore unen-
forceable. In CH Liquidation Association Liquidation Trust v. Genesis Health-
care System, as part of bankruptcy proceedings, a hospital’s assets, including 
causes of action, were transferred to a liquidation trust.37 The trust filed 
suit against several parties, including the hospital’s auditor. The trust 
alleged that the auditor was negligent for failing to include going concern 
qualifications in its audit reports.38 In response, the auditor moved to dis-
miss pursuant to two clauses with the parties’ engagement letter: (i) a one-
year contractual limitations period and (ii) a pre-suit mediation provision.39

The court denied the auditor’s motion and held that the contract did not 
specify whether the provisions at issue applied to negligence as well as a 
breach of contract claim. Given the lack of specificity, the court concluded 
that Ohio’s statutory four-year statute of limitations applied, as to opposed 
to the contractual one-year provision.40 

Some may contend that courts prefer to allow disputes to be adjudicated 
on the merits and therefore may be more willing to strike limitation of 
liability provisions if there is any reason to do so. Thus, a good rule of 
thumb may be to continue to include such exculpatory provisions but take 
heed of the importance of highlighting the clauses within the contract and 
being as specific as possible.

36. Id. at 869.
37. No. 5:18-CV-752, 2019 WL 1004540, at *1 (N.D. Ohio Feb. 12, 2019) (unreported).
38. Id. at *2.
39. Id.
40. Id. at *4.
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VII.  IN PARI DELICTO 

Like last year, accountants in 2019 continued to utilize in pari delicto as a 
defense. Latin for “in equal fault,” the term most often refers to courts that 
deny relief to both parties because of equal wrongdoing on both sides. Full 
of exceptions and nuances, as well as distinctions amongst the jurisdictions, 
in pari delicto can be a viable defense in the right context. Yet, in two recent 
decisions, the court determined that the defense did not apply.

In Chelsea Housing Authority v McLaughlin,41 a housing authority (“CHA”) 
sued its former accountants for failing to detect fraud by CHA’s former 
executives. The trial court granted summary judgment in favor of the 
defense based on in pari delicto. On appeal, the Massachusetts Supreme 
Court reversed and held that the in pari delicto defense was preempted by 
the Commonwealth’s comparative fault statute.42 The appellate court con-
cluded that the Legislature preempted in pari delicto as it applies to the neg-
ligent conduct of accountants in failing to detect fraud.43

According to the court, by statute, CHA could recover from the accoun-
tant but only for the percentage of fault attributed to the accountant, as 
opposed to all others whose fraudulent conduct contributed to causing 
the alleged damages. The court held that the statute “cannot coexist in 
harmony with the common-law doctrine of in pari delicto” and, therefore, 
denied the accountant’s motion.44

Similarly, in National Credit Union Administration Board v. Ciuni & Pan-
ichi, Inc.,45 an accountant unsuccessfully argued that dismissal was appro-
priate in light of the in pari delicto doctrine. In this case, an officer of a credit 
union was engaged in a large-scale fraud. The credit union’s board, which 
was appointed as liquidating agent for the credit union, sued the credit 
union’s former auditor for failure to detect the embezzlement during its 
year-end audits. The court concluded that the doctrine of in pari delicto did 
not apply to the innocent liquidating agent. Thus, according to the court, 
the intentional misconduct committed by the credit union’s former direc-
tors could not be imputed to the credit union’s liquidating agent.

VIII. SECURITIES CLAIM COVERAGE FOR COMPANIES 
UNDER DIRECTORS AND OFFICERS LIABILITY POLICIES

Courts nationwide have been grappling with how broadly to interpret the 
term “Securities Claim” as defined in Directors and Officers (“D&O”) 

41. 125 N.E.3d 711 (Mass. 2019).
42. Mass. Gen. Laws Ann. ch. 112, § 87A 3/4.
43. 125 N.E.3d at 723.
44. Id. at 722.
45. No. 5:16-CV-455, 2019 WL 188472, 2019 U.S. Dist. LEXIS 5613 (N.D. Ohio Jan. 

11, 2019).
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Liability Policies. While D&O insurance is typically understood as provid-
ing coverage to companies sued in securities class actions or shareholder 
derivative actions, companies are testing the breadth of the coverage avail-
able by noticing cases falling outside of this traditional understanding of 
Securities Claims. 

Historically, D&O Policies were issued to public companies to pro-
vide defense and indemnity coverage for directors and officers accused of 
wrongdoing in their capacities with the companies they served. These poli-
cies contained two insurance agreements: Side A, which provided coverage 
for directors and officers who were not receiving an indemnification, and 
Side B, which provided reimbursement coverage for corporations that were 
indemnifying their directors and officers. In the late 1980s, insurers began 
expanding the scope of D&O coverage by adding Side C “Entity” cover-
age, which provides protection to a company for its own liability. Unlike 
Side A and Side B coverage, which provide coverage for any claim made 
against a director or officer for a Wrongful Act in their capacities with the 
company, Side C coverage typically is offered only for loss resulting from a 
“Securities Claim” made against the company for a Wrongful Act. 

The question of what types of litigations meet the definition of a Securi-
ties Claim has been addressed multiple times by Delaware state courts in 
recent years. In 2019, two significant decisions were rendered on this issue, 
In re Verizon Insurance Coverage Appeals,46 and Solera Holdings, Inc. v. XL 
Specialty Insurance Co.47 

A. In re Verizon Insurance Coverage Appeals
In 2006, Verizon divested its print and electronic directories business in a 
tax-free “spin-off” transaction whereby the newly created company, Idearc, 
Inc. (“Idearc”), obtained Verizon’s business in exchange for 146 million 
shares of Idearc stock, $7.1 billion in Idearc debt, and $2.5 million in cash.48 
Verizon then distributed the Idearc common stock to its shareholders. 

After Idearc filed for bankruptcy, U.S. Bank, N.A. filed suit against Veri-
zon on behalf of Idearc’s creditors seeking $14 billion in damages allegedly 
caused by saddling the company with excessive debt at the time of the 
spin-off (the “U.S. Bank Action”).49 The U.S. Bank Action asserted causes 
of action sounding in violations of fraudulent transfer statutes, payment of 
unlawful dividends, and common-law counts for breach of fiduciary duty, 
aiding and abetting a breach of fiduciary duty, promoter liability, unjust 
enrichment, and alter ego liability.

46. 222 A.3d 566 (Del. Oct. 31, 2019).
47. 213 A.3d 1249 (Del. Super. Ct. 2019).
48. 222 A.3d at 569.
49. See id. at 570.
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Verizon sought insurance coverage for the U.S. Bank Action under a 
tower of D&O insurance issued to Idearc.50 Idearc’s D&O insurers denied 
coverage on the grounds that the U.S. Bank Action was not a Securities 
Claim – defined under the policy as a “Claim” against an “Insured Person”:

(1) alleging a violation of any federal, state, local or foreign regulation, rule 
or statute regulating securities (including, but not limited to, the purchase or 
sale or offer or solicitation of an offer to purchase or sell securities) which is:

(a)  brought by any person or entity alleging, arising out of, based upon 
or attributable to the purchase or sale or offer or solicitation of an offer to 
purchase or sell any securities of an Organization; or

(b)  brought by a security holder of an Organization with respect to such 
security holder’s interest in securities of such Organization; or

(2) brought derivatively on the behalf of an Organization by a security holder 
of such Organization, relating to a Securities Claim as defined In subpara-
graph (1) above.51

The Insurers took the position that the U.S. Bank Action was not a Secu-
rities Claim, because none of the causes of action alleged a violation of 
any federal, state, local or foreign regulation, rule or statute “regulating 
securities.”52 The Insurers also took the position the U.S. Bank Action was 
not (1) alleging, arising out of, based upon or attributable to the purchase 
or sale or offer of the securities of an Organization; (2) brought by a secu-
rity holder of an Organization; or (3) brought derivative on behalf of an 
Organization by a security holder.

Verizon filed suit against its insurers in Delaware Superior Court, and 
the court granted Verizon’s motion for summary judgment.53 The court 
held that because the D&O policy did not define the term “rule,” that 
word could be generally understood as encompassing common law rules 
like the breach of fiduciary count in the U.S. Bank Action.54 The court also 
held that it would accept Verizon’s proffered interpretation of a regulation, 
rule or statute “regulating securities” as encompassing “laws one must fol-
low when engaging in securities transactions.” In support of this expansive 
interpretation of the term Securities Claim, the court was guided by earlier 
forms of the primary insurer’s D&O coverage, which had contained a more 
narrow definition of Securities Claims that was expressly limited to rules 
and regulations promulgated under the 1933 and 1934 Securities Acts and 

50. See id.
51. Id. at 572–73.
52. Id. at 574.
53. See Verizon Communic’ns Inc. v. Ill. Nat’l Ins. Co., No. CV-N14C-06048 WCC 

CCLD, 2017 WL 1149118 (Del. Sup. Ct. Mar. 2, 2017).
54. Id. at 574.
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state or foreign “securities laws.”55 The court also looked to a prior cover-
age decision in which the primary insurer had found a complaint brought 
by a shareholder alleging breaches of fiduciary duty met the definition of 
a “Securities Claim.”56 Finally, the court concluded that because the “spin-
off” at issue in the litigation involved the sale of fractional shares of Idearc 
stock in the financial market, as well as the exchange of Idearc debt securi-
ties for Verizon securities, the U.S. Bank Action necessarily arose out of or 
was based upon the purchase or sale of those securities.57 

The insurers appealed, and the Supreme Court reversed and remanded 
the case for judgment to be entered for the insurers.58 Importantly, the 
Delaware Supreme Court began its analysis with the “basic understand-
ing” that the Illinois National policy’s definition of a Securities Claim was 
“aimed at a particular area of the law, securities law, and not of general 
application to other areas of the law.”59 The Court then identified two 
shared characteristics about securities laws, noting that they typically:  
(1) apply to “the purchase or sale, or offer for sale of” securities; and  
(2) involve not only statutes, but also rules and regulations, such as Rule 
10b-5 of the Securities Exchange Act of 1934.60 Interpreting the term 
Securities Claim with this basic understanding, the Court concluded that 
the phrase “regulation, rule or statute regulating securities” plainly meant 
only “those specifically directed towards securities, such as the sale or, offer 
for sale, of securities” and would not be directed at the common law or stat-
utory laws outside the securities regulation area.61 The Court confirmed 
that this reading was consistent with the holdings of other courts, includ-
ing the New York Court of Appeals and the United States Court of Appeals 
for the Ninth Circuit.62 

Finally, the Court rejected Verizon’s proffered interpretation—that a 
rule, regulation or statute regulating securities encompasses any law one 
must follow when engaging in a securities transaction—as unreasonable 
because it failed to give effect to all of the phrases contained within the 
definition of Securities Claim.63 In order to qualify as a Securities Claim, 
the Claim must arise from a “purchase or sale” of securities or be brought 

55. Id. at 572.
56. Id.
57. Id. 
58. See In re Verizon, Ins. Coverage Appeals, 222 A.3d 566 (Del. 2019).
59. Id. at 574.
60. Id.
61. Id.
62. See In re Verizon Ins. Coverage Appeals, 222 A.3d 566, 574 n.35 (Del. Oct. 31, 2019) 

(citing XL Specialty Ins. Co. v. Loral Space & Commc’n, Inc., 918 N.Y.S.2d 57, 69 (App. Div. 
2011); Kollman v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa., 2007 WL 2344825, at *3-4 (D. 
Or. Aug. 13, 2007), aff’d, 542 F. App’x 649 (9th Cir. 2013)).

63. Verizon Coverage Appeals, 222 A.3d at 579 n.79.
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by a securities holder with respect to such interest, and it must also allege 
a violation of a rule, regulation or statute “regulating securities.”64 Because 
the Securities Claim definition separately establishes a connection to a 
securities transaction, then regulations, rules, or statutes must be directed 
specifically towards securities laws for “regulating securities” to have 
meaning in the definition. Here, the common law breach of fiduciary duty 
claim could arguably meet the first requirement, but did not separately 
meet the second requirement in that it could not reasonably characterized 
as a “regulation, rule or statute regulating securities.”65 

B. ACE American v. Solera
The question of whether a Claim constitutes a Securities Claim is also the 
subject of the Solera coverage action.66 In 2016, a private company acquired 
Solera Holdings, Inc. (“Solera”) in a cash-out transaction, and certain Sol-
era stockholders sought appraisal of their shares by the Court of Chancery 
(the “Appraisal Action”).67 After a trial, the Court of Chancery found the fair 
value of the petitioners’ shares to be $53.95 per share, an amount less than 
the deal price. In addition to $53.95 per share value, the Court of Chan-
cery ordered Solera to pay the appraisal petitioners’ prejudgment interest 
of more than $38 million.68 Solera also incurred more than $13 million in 
attorneys’ fees and other costs in defending the Appraisal Action.69 

Solera sought coverage from its D&O insurers for the Appraisal Action, 
and the insurers denied coverage on a number of grounds, including that 
the Appraisal Action is not a Securities Claim as that term is defined.70 The 
primary policy defines a “Securities Claim” as a claim against Solera “for 
any actual or alleged violation of any federal, state or local statute, regula-
tion, or rule or common law regulating securities, including but not limited 
to the purchase or sale of, or offer to purchase or sell, securities. . . .”71 The 
insurers moved for summary judgment on the ground that the Appraisal 
Action was not a Securities Claim because it did not allege a “violation” of 
any law, because there were no allegations of wrongdoing asserted against 
Solera.72 Solera opposed the motion arguing that any appraisal action under 
8 Del. C. § 262 inherently alleges a violation of the statutory obligation to 

64. Id.
65. Id. at 580.
66. Solera Holdings, Inc. v XL Specialty Ins. Co., 213 A.3d 1249, 1253 (Del. Super. Ct. 

2019), op. clarified, CVN-18C-08315 AML CCLD, 2019 WL 4120688 (Del. Super. Ct. Aug. 
29, 2019).

67. Id. at 1251.
68. Id. at 1253.
69. Id.
70. Id.
71. Id. at 1252.
72. Id. at 1254.
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provide shareholders fair value for their shares when they are cashed out of 
their position and that no express wrongdoing need be alleged.73

In a July 31, 2019, opinion, the Delaware Superior Court accepted Sol-
era’s interpretation of the term Securities Claim, finding that if the insur-
ers had intended to limit coverage to claims alleging wrongdoing, they 
could have used such limiting language.74 Instead, the court noted that the 
insurers utilized the undefined term “violation” which could reasonably be 
understood as meaning “among other things, a breach of the law and the 
contravention of a right or duty.”75 Because Delaware law provides share-
holders with the right to receive “fair value” for their shares, the court con-
cluded that within any demand for an appraisal under Section 262 is the 
implied allegation that “the company contravened that right by not paying 
shareholders the fair value to which they are entitled.” Thus, the court held 
that the Appraisal Action is a Securities Claim in that it alleges a violation 
of law regulating securities.76 

The insurers filed an application for certification to take an interlocutory 
appeal from the Superior Court’s order denying summary judgment, and 
the Delaware Supreme Court has granted certification and ordered that 
briefing be completed by February 2020. It remains to be seen whether the 
Delaware Supreme Court will conclude as it did in Verizon that the lower 
court’s interpretation of Securities Claim is not supported by a common 
understanding of D&O coverage. The insurers are likely to seize upon 
that portion of the Verizon holding in arguing that the breadth of Securi-
ties Claim coverage cannot be evaluated in a vacuum, but instead, must 
be approached with the common understanding that D&O insurance is 
meant to provide coverage to companies and their directors and officers 
when they are alleged to have committed a “violation” of a law regulating 
securities and, necessarily, that D&O insurance was not issued to cover 
judicial proceedings in which a court is tasked with merely evaluating the 
fair price of the company’s stocks and not with adjudging a defendant’s 
liability for alleged wrongdoing.

73. Id. at 1255.
74. Id. at 1253.
75. Id. at 1256.
76. Id.



443

Jay M. Levin is Chair of Offit Kurman, P.A.’s Insurance Recovery Group in Philadelphia, 
PA. Jonathan R. MacBride is a partner of Zelle, LLP in Philadelphia, PA. Dennis Ander-
son and Akira Céspedes Pérez are associates in Zelle’s office in Minneapolis, MN. Chris-
tina M. Phillips is an attorney with Merlin Law Group in Chicago, IL. John V. Garaffa 
and Sarah R. Burke are partners of Butler Weihmuller Katz Craig in Tampa, FL. Heidi 
Hudson Raschke is a shareholder in the Tampa, FL, office, and Andrew K. Daechsel is an 
associate in the Miami, FL, office of Carlton Fields. P.A. Miranda A. Jannuzzi is a senior 
associate in the Insurance Recovery Group at Smith in Philadelphia, PA. Megan K. Shan-
non is an associate with Offit Kurman, P.A. in Philadelphia, PA. Scott Green is the founder 
of The Law Offices of Scott Green in Chicago, IL. Kateri Persinger is an associate at Reed 
Smith in Pittsburgh, PA. Adina Bergstrom is a founding partner of Sauro and Bergstrom 
in Oakdale, MN. Justin Rudin is Counsel, Insurance Solutions, airbnb, San Francisco, CA. 
Kesha Hodge is of counsel at Ball Santin & McLeran in Phoenix, AZ. Mr. Levin, Ms. 
Raschke, and Ms. Phillips are past chairs of the Property Insurance Law Committee. Mr. 
MacBride is the current Chair of the Committee. Mr. Garaffa is the Chair-Elect of the 
Committee. Ms. Bergstrom, Ms. Hodge, and Mr. Rudin are Committee Vice Chairs. 

RECENT DEVELOPMENTS IN PROPERTY 
INSURANCE COVERAGE LITIGATION

Jay M. Levin, Jonathan R. MacBride, Dennis Anderson,  
Adina Bergstrom, Sarah R. Burke, John V. Garaffa,  
Scott Green, Heidi Hudson Raschke, Andrew K. Daechsel,  
Kesha Hodge, Miranda A. Jannuzzi, Akira Céspedes Pérez,  
Kateri Persinger, Christina M. Phillips, Justin Rudin,  
and Megan K. Shannon

 I. Introduction ................................................................................. 444
 II. Hurricanes and Floods ................................................................. 444
 III. Business Interruption/Civil Authority ......................................... 446
 IV. Collapse ........................................................................................ 447
 V. Exclusions ..................................................................................... 449

 A. Causation ............................................................................... 449
 1. Generally .......................................................................... 449
 2. Anti-Concurrent/Anti-Sequential Causation .................. 450



Tort Trial & Insurance Practice Law Journal, Spring 2020 (55:2)444

 B. Earth Movement ................................................................... 450
 C. Vacancy .................................................................................. 451
 D. Dishonest Acts ....................................................................... 452
 E. Mold and Water Damage ..................................................... 453

 1. Anti-Concurrent Causation ............................................. 453
 2. Insured’s Knowledge of Prior Mold................................. 453

 F. Ensuing Loss ......................................................................... 454
 VI. Damages ....................................................................................... 456

 A. ACV/RCV/Holdback ........................................................... 456
 B. Matching ............................................................................... 458

 VII. Obligations and Rights of the Parties ......................................... 459
 A. Misrepresentation ................................................................. 459
 B. Duties .................................................................................... 460

 1. Cooperation and Production of Records ......................... 460
 2. Examinations Under Oath ............................................... 460
 3. Proof of Loss .................................................................... 461

 C. Appraisal ................................................................................ 461
 1. Scope of Appraisal ............................................................ 461
 2. Timeliness of Demand or Refusal to Appraise ................ 462
 3. Enforcing and Modifying Appraisal Awards .................... 462
 4. Appraiser Qualifications ................................................... 463
 5. Miscellaneous Issues ......................................................... 463

 D. Who Can Sue on the Policy and Collect Proceeds?  ........... 464
 E. Suit Limitations .................................................................... 465
 F. Bad Faith ............................................................................... 465
 G. Assignment of Benefits ......................................................... 466

I. INTRODUCTION

The standard fire policy, which is the pre-curser of modern property insur-
ance, has been around for more than one hundred years, and yet we are 
still litigating many of the same issues. The same holds true in this survey 
period. Although we are more than seven-years past Superstorm Sandy, 
related cases are still being decided in the appellate courts. These cases will 
have an impact on the upcoming Hurricane Harvey, Irma, and Maria cases 
now in litigation. Other issues experiencing renewed popularity include 
matching and whether labor can be depreciated when calculating actual 
cash value. 

II. HURRICANES AND FLOODS

In Migliaro v. Fidelity. National Indemnity Insurance Co., the court held that 
an insurer’s rejection of a proof of loss under a Standard Flood Insurance 
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Program (“SFIP”) policy is not a  per se  denial of the claim, but it is a 
denial if the policyholder treats it as such and files suit against the insurer.1 
Migliaro’s property was damaged in Sandy.2 After receiving payment for 
his initial claim, Migliaro submitted a proof of loss for additional dam-
ages. Fidelity sent a letter titled “Rejection of Proof of Loss.”3 The SFIP 
has a one-year statute of limitations, and insureds may not file suit under 
the SFIP until a claim has been denied in writing.4 The court held that,  
“[b]ecause a policyholder cannot bring suit until his claim has been denied 
in writing, Migliaro must have accepted that this had occurred when he 
brought suit” and “by bringing suit, Migliaro acknowledged that the letter 
constituted a written denial of his claim.”5

In D & S Remodelers, Inc. v Wright National Flood Insurance Services, LLC, 6 
D & S entered into an open services contract after Sandy with the Foundry 
at Hunters Point Condominiums to provide floodwater-pumping services 
following Sandy.7 D & S met with Foundry and an adjuster from Colonial 
Claims Corp., which D & S alleged was the National Flood Insurance 
Program (“NFIP”) insurer’s agent, and entered into oral agreements to 
expand the work to include decontamination. D & S claimed that Colonial 
represented that any insurance claim submitted to Foundry’s insurer would 
be accepted and paid in full.8 D & S provided more than $500,000 in dry-
ing and decontamination services, but was not paid.9 

D & S sued Foundry, the flood insurer (Wright), and the adjuster 
(Colonial).10 Defendants moved to dismiss the suit on grounds that the 
National Flood Insurance Act (“NFIA”) pre-empted D & S’s claims. The 
district court granted the motion because all claims arising out of a NFIP 
policy are governed by the Federal Emergency Management Agency’s 
(“FEMA’s”) flood insurance regulations. D & S argued that, because it was 
not an insured under Foundry’s policy and its claims were not based on 
Foundry’s policy, the NFIA did not preempt its claims.11 D & S argued that 
its claims arose from procurement, not claims handling, and the NFIA did 
not preempt its claims. The Sixth Circuit held that the NFIA preempts D 
& S’s state law claims arising from Wright’s handling of Foundry’s claim.12 

 1. 880 F.3d 660 (3dCir. 2018).
 2. Id. at 663. 
 3. Id. 
 4. Id. at 667.
 5. Id.
 6. 725 F. App’x 350 (6th Cir. 2018).
 7. Id. at 352.
 8. Id.
 9. Id. 
10. Id. at 353. 
11. Id.
12. Id.at 356. 
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Therefore, claims by a plaintiff who is not a policyholder under an NFIP 
policy may still be preempted by the NFIA. 

In LCP West Monroe, LLC v. United States, 13 LCP’s buildings sustained 
flood damage during regional flooding in March 2016.14 FEMA autho-
rized an extension of the 60-day period in which an insured must normally 
submit a proof of loss.15 LCP submitted timely proofs of loss to its insurer, 
Selective, which paid the claim. LCP submitted another proof of loss six 
months later, and that claim was denied.16 The court held that, when an 
insured submits a timely proof of loss and notifies its insurer that a sup-
plement will follow, but the supplemental claim is not accompanied by a 
timely proof of loss, the supplemental claim may be denied.17 

III. BUSINESS INTERRUPTION/CIVIL AUTHORITY

In Somnus Mattress Corp. v. Hilson,18 a fire at a mattress warehouse resulted 
in a total loss.19 The mattress company had not purchased business inter-
ruption coverage.20 The company sued its broker. 21 The company owner 
testified that he had asked his broker about buying coverage in the past, but 
the broker told him that it was “pretty expensive” and “hard to get.”22 Based 
on those representations, the owner had decided not to purchase the insur-
ance. In contrast, the broker testified that he told the owner that he needed 
business interruption insurance.23 The circuit court entered summary 
judgment in favor of the insurance agent and insurer. The Supreme Court 
of Alabama affirmed, finding that the broker and insurer had no duty to 
advise the company about the adequacy of its coverage.24 The broker and 
insurer had not voluntarily undertaken that duty, no special relationship 
existed between broker and client, and the insurer had not misrepresented 
anything.25

In Maritime Park, LLC v. Nova Casualty Co.,26 the New Jersey Depart-
ment of Environmental Protection ordered a restaurant to close before 

13. Civil Action No. 17-0372, 2018 U.S. Dist. LEXIS 84149 (W.D. La. May 18, 2018).
14. Id. at *2. 
15. Id. at *3. 
16. Id. at *4. 
17. Id. at *12–13 (citing Ferraro v. Liberty Mut. Fire. Ins. Co., 796 F.3d 529 (5th Cir. 2015)). 
18. 280 So. 3d 373 (Ala. 2018)
19. Id. 376.
20. Id.
21. Id. at 377.
22. Id.
23. Id.
24. Id. at 385.
25. Id.
26. No. A-3554-17T2, 2019 N.J. Super. Unpub. LEXIS 712 (N.J. Super. Ct. Mar. 29, 2019). 
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Hurricane Sandy made landfall in New Jersey.27 The restaurant sought 
civil authority coverage from its insurer, Nova Casualty, which denied cov-
erage. The court held that the policy required the prohibition on access to 
be the result of damage caused by a “covered cause of loss.”28 Because the 
policy expressly excluded coverage for damage caused by water in combi-
nation with wind or storm surge, the court held there was no civil authority 
coverage because the loss was not caused by a covered peril.29

IV. COLLAPSE

In Feenix Parkside LLC v. Berkley North Pacific,30 the roof of the insured’s 
building partially collapsed after temperature differentials in the attic space 
caused the truss system to weaken and fail. There was no evidence of dry 
rot or similar organic “decay,” so the insurer denied coverage. The Court of 
Appeals adopted the dictionary definition of decay, which broadly included 
“a gradual decline in strength, soundness”31 and found for the insured. 

In Easthampton Congregational Church v. Church Mutual Insurance Co.,32 
a church ceiling collapsed because of failed truss fasteners, but there was 
no evidence of organic rot or decay. The court held there was coverage 
because the insured had shown that the failure of the ceiling was caused, at 
least in part, by a gradual deterioration or decline in strength or soundness 
and that condition met one of the dictionary definitions of “decay.”33  

Connecticut state and federal courts resolved several cases involving 
crumbling basement walls and foundations in a residential development 
due to the use of defective concrete. In Vera v. Liberty Mutual Fire Insurance 
Co.,34 the insureds sought coverage for crumbling basement walls and foun-
dations. Liberty Mutual denied coverage under the exclusion for “cracking 
to the foundation due to faulty, inadequate or defective materials.” The 
Supreme Court of Connecticut answered the certified question of what 
constitutes “substantial impairment of structural integrity” for purposes of 
applying the “collapse” provision and concluded that “collapse” was “suf-
ficiently ambiguous to include coverage for any substantial impairment of 
the structural integrity” of the insureds’ home” where the insured shows 
that the building is in imminent danger of falling down or caving in.

27. Id. at *2.
28. Id. at *6–7.
29. Id. at *13–14.
30. 438 P.3d 597, 604 (Wash. Ct. App. 2019), review denied, 447 P.3d 162 (Wash. 2019).
31. Id. at 603.
32. 322 F. Supp. 3d 230 (D. Mass. 2018), aff’d, 916 F.3d 86 (1st Cir. 2019).
33. Id. at 237.
34. 2019 WL 5955936 (Conn. Nov. 12, 2019).
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In Karas v. Liberty Insurance Corp.,35 the companion case to Vera, the base-
ment walls of the home were failing. Concluding that there was coverage 
under the “collapse” provision if the home was in imminent danger of falling 
down or caving in, the court rejected the notion that collapse only applied 
to “a sudden and catastrophic event” because the insurer had not limited 
the coverage to only that type of event. Karas also addressed whether the 
policy exclusion for collapse of the home’s “foundation” included the base-
ment walls of the home.36  Applying the “layperson” definition of “founda-
tion” and over 100 years of court cases using the term “foundation wall” 
when referring to the basement wall of a building, the court concluded that 
the concrete basement walls of a home are part of its foundation.37 Finally, 
Karas construed an exclusion for loss to a “foundation” and, by endorse-
ment, loss to a “footing,” caused by water or ice. The court held that “even 
when the collapse of a foundation is excluded from coverage because it 
resulted from hidden decay within the foundation itself, any damage to the 
rest of the building caused by that collapse would be covered.”38 

In Jemiola, Trustee of Edith R. Jemiola Living Trrust v. Hartford Casualty 
Insurance. Co.,39 the insured had noticed cracks in various areas of her home 
since March 2005 and sought coverage in 2014 when she noticed cracks 
in the foundation. Having been insured with the Hartford since 2005, 
the insured sought retroactive coverage. The court held that, in order for 
the policies issued before March 2005 to apply, the insured had to estab-
lish through expert opinion that there was a substantial impairment of 
structural integrity before 2006. The court also held that the “collapse” 
provision excluded coverage for cracks, differentiating between “signs of 
deterioration” (not a “collapse”) and “substantial impairment” (potentially 
a collapse).

In Mazzarella v. Amica Mutual Insurance Co.,40 the complaint alleged 
damage to the basement walls and floors “caused by water and oxygen infil-
tration” and “rainwater entering the Residence.”41 The court affirmed dis-
missal of the action because the policy excluded coverage for loss caused by 
“[w]ater,” which included “surface water,” “overflow of any body of water,” 
“storm surge,” water that “[b]acks up through sewers or drains,” and water 
“below the surface of the ground, including water which exerts pressure 

35. 2019 WL 5955947 (Conn. Nov. 12, 2019).
36. Id. at *11.
37. Id. at *12–13.
38. Id. 
39. 2019 WL 5955904 (Conn. Nov. 12, 2019).
40. 774 F. App’x 14, 16 (2d Cir. 2019).
41. Id. at 15.
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on, or seeps, leaks, or flows through a building, sidewalk, driveway, patio, 
foundation, swimming pool, or other structure.”42  

In Messina v. Shelter Insurance Co.,43 the brick veneer on an exterior wall 
collapsed due to a combination of “wind suction” or “wind velocity” and 
pre-existing weakness and deterioration in the mortar, as well as corroded 
and rusted metal connectors tying the brick veneer to the wood sheathing 
behind it. Absent the deterioration, the wind would not have caused the 
collapse. The policy covered loss caused by wind, but not long-term dete-
rioration. Construing the policy’s concurrent causation exclusion, the court 
upheld the insurer’s coverage denial.44 The policy unambiguously excluded 
coverage if the loss would not have occurred in the absence of “wear and 
tear,” “deterioration,” and “rust.” Because one of those perils was a “but for” 
cause of the loss, there was no coverage, even though other, non-excluded, 
perils contributed to the loss.

V. EXCLUSIONS

A. Causation
1. Generally
In City of West Liberty, Iowa v. Employers Mutual Casualty Co.,45 it was undis-
puted that arcing caused substantial damage to the insured’s power plant, 
and that the arcing was triggered by a squirrel climbing onto an electrical 
transformer.46 The insured argued that the exclusion did not preclude cov-
erage because the exclusion was not subject to an anti-concurrent causa-
tion (“ACC”) clause, the efficient proximate cause doctrine applied, and 
the squirrel, not the arcing, was the efficient proximate cause of loss. 47 The 
court found that the efficient proximate cause doctrine was inapplicable 
because that doctrine only applies when there are two independent causes, 
one covered and one excluded,48 and the squirrel itself caused no damage; 
rather, the squirrel was “the immediate reason” for the arcing.49 Arcing is 
“always going to have some cause”50 and “[p]olicy language excluding an 
event would be meaningless if an insured could avoid the exclusion simply 
by pointing out that the event itself had a cause.”51

42. Id. at 17.
43. 585 S.W.3d 839 (Mo. Ct. App. Oct. 8, 2019)
44. Id. at 844.
45. 922 N.W.2d 876 (Iowa 2019).
46. Id. at 877.
47. Id. at 879–80.
48. Id. at 880.
49. Id.
50. Id.
51. Id. at 880–81.
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2. Anti-Concurrent/Anti-Sequential Causation
In Jackson v. Standard Fire Insurance Co.,52 the parties disputed how to apply 
the ACC clause to the loss.53 Mold was one of the excluded perils.54 The 
parties agreed that the loss was initially caused by water damage resulting 
from a toilet malfunction, and that the water damage, coupled with humid-
ity, led to mold growth throughout the house.55 The parties also agreed 
that water damage was a covered peril.56 The insurer argued that the ACC 
clause and mold exclusion precluded coverage for the loss.57 The insurer 
argued that mold caused additional damage throughout the house, and all 
of that damage was excluded by the ACC clause.58 The court interpreted 
the ACC clause to: (1) preclude coverage for damage to any items for which 
the excluded peril contributed to the loss; and (2) not exclude coverage for 
items where the evidence established the item was only damaged by the 
covered peril and was a total loss regardless of whether the excluded peril 
subsequently manifested.59

B. Earth Movement
In Oklahoma Schools Risk Management Trust v. McAlester Public Schools,60 the 
policy excluded coverage for earth movement.61 The insured sought cov-
erage after an underground water pipe broke and damaged the building’s 
foundation and walls.62 The carrier relied in part on the earth movement 
exclusion to deny the claim.63 Even though other subsections of the exclu-
sion referred to man-made events, like mine subsidence, the court found 
it was ambiguous.64 The court said the exclusion did not expressly state 
that it applied to earth movement due to man-made events regardless of 
cause, while other policy exclusions stated they applied “however caused.”65 
Moreover, earth movement exclusions have historically been understood to 
apply to natural and catastrophic events like earthquakes and landslides.66

52. 406 F. Supp. 3d 480 (D. Md. 2019).
53. Id. at 490.
54. Id.
55. Id.
56. Id. at 481.
57. Id. at 490.
58. Id.
59. Id. at 491.
60. 457 P.3d 997 (Okla. Jan. 29, 2019). 
61. Id. ¶ 21. The remaining subsections of the exclusion dealt with “[e]arthquake,” 

“[l]andslide,” and “[m]ine subsidence,” respectively. Id. 
62. See id. ¶ 1 (Wyrick, V.C.J., dissenting). 
63. Id. ¶ 8. 
64. Id. ¶ 24. 
65. Id ¶ ¶ 24, 27.
66. Id. at ¶ 27. 
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The court in Thurston Foods Inc. v. Wausau Business Insurance Co.67 reached 
the opposite result based on an identical earth movement exclusion. In 
Thurston, blocked ventilation pipes caused ice to form at the bottom of the 
floor at the insured’s facility.68 The ice formations caused frost heave that 
damaged the facility’s floor.69 The court found the earth movement exclu-
sion applied because frost heave caused by ice formations in the ground 
was “soil conditions” of “freezing” or “action of water under the ground 
surface.”70 The court rejected the proposition that the exclusion applied 
only to natural events. 

C. Vacancy
In Durasevic v. Grange Insurance Co. of Michigan,71 after a fire at their home, 
the insureds were living in temporary housing when a second fire occurred. 
At the time of the second fire, there had been no human occupants for 
six months and the insureds had not started construction work after the 
first fire. The court concluded that the home was vacant at the time of the 
second fire, even though it contained inanimate objects. The court inter-
preted “vacant” as “not routinely characterized by the presence of indi-
viduals.” The court rejected the insureds’ argument that the carrier should 
be estopped from asserting this defense because the carrier paid for the 
homeowners to live in temporary housing after the first fire.

In Johnson & Associates, LLC v. Hanover Insurance Group, Inc.,72 several 
months before the policy was renewed, the tenant moved out, leaving the 
building vacant. The insurer gave notice that coverage was being dropped 
on renewal. The insured met with brokers and negotiated a new policy 
with higher premiums and deductibles. A theft occurred at the property 
and the carrier denied coverage. The court found that the carrier knew of 
the vacancy when the new policy was issued and the vacancy clause was 
waived. The court also concluded that the carrier was estopped from deny-
ing coverage because the broker represented more than once to the insured 
that theft coverage was being provided for the vacant property.

In Carter v. State Farm Fire & Casualty Co.,73 there was a six-month gap 
between the last time anyone slept at a lakeside vacation home and the date 
of damage to the plumbing. The home was used when family and guests 
gathered at the lake property. The policy did not define “vacant” or “unoc-

67. No. 3:15cv14 (WWE), 2019 WL 2075875 (D. Conn., Jan. 9, 2019), clarified on reconsid-
eration, 2019 WL 2075880 (D. Conn. Mar. 6, 2019). 

68. Id. at *2. 
69. Id. 
70. Id. at *5.
71. 328 F. Supp. 3d 770, 774 (E.D. Mich., July 9, 2018), aff’d, 780 F. App’x 271 (2019).
72. 572 S.W.3d 636, 638–46 (Tenn. Ct. App. 2018).
73. 407 F. Supp. 3d 780, 781–85 (S.D. Ind. July 17, 2019).
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cupied.” The court reasoned that the words “vacant” or “unoccupied” may 
have a different meaning in the context of a vacation home and concluded 
that a vacation home used on a seasonal basis with intermittent and even 
infrequent usage was not “vacant” at the time of loss when the term is con-
strued in relation to the character of the property. 

D. Dishonest Acts
In KA Together, Inc. v. Aspen Specialty Insurance Co.,74 the insured owned a 
mixed commercial and residential building. The lease for the third-floor 
residential apartment prohibited the tenant from transferring the lease 
or subletting the apartment without first obtaining the insured’s written 
consent.75 The tenant and his roommate, who was not listed on the lease, 
were arrested and removed from the property.76 The insured then discov-
ered two individuals in the apartment who claimed they signed a lease with 
the roommate.77 The insured claimed the lease was invalid, but allowed 
the individuals to remain in the apartment for two weeks, and gave them 
three extensions of their stay.78 The day after the individuals vacated the 
premises, the insured discovered water running and the drains blocked 
in the apartment, which caused water to flood the second-floor tenant’s 
business.79 The insurer argued coverage was precluded under the exclusion 
for dishonest or criminal acts by anyone to whom the insured entrusted 
the apartment for any purpose.80 The court agreed, finding that a writ-
ten contract is not needed to show entrustment. Because the insured did 
not attempt to retrieve the keys or change the locks to the apartment, he 
knowingly entrusted the apartment to the individuals.81 That relationship 
continued each time the insured gave them permission to stay on.82 

In Fabrique Innovations, Inc. v. Federal Insurance Co.,83 the insured entered 
into a contract with a vendor to store goods the insured manufactured for 
the vendor.84 The vendor filed for bankruptcy and, without the insured’s 
consent, sold the goods.85 Claiming it had superior title to the sold goods, 
the insured sued the vendor and filed a theft claim under its all-risk poli-
cy.86 The insurer argued that the claim was precluded by the dishonest 

74. 362 F. Supp. 3d 281 (E.D. Pa. 2019).
75. Id. at 284.
76. Id.
77. Id. at 285.
78. Id.
79. Id.
80. Id.
81. Id. at 290–91. 
82. Id. at 292.
83. 354 F. Supp. 3d 340 (S.D.N.Y. 2019).
84. Id. at 344.
85. Id. at 345.
86. Id. 345–46.
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acts exclusion, but the court held that “the fact that [the vendor] sold the 
goods without [the insured]’s permission does not mean that [the vendor] 
acted dishonestly.”87 The vendor’s acknowledgement that it did not have 
an ownership interest in the goods did not establish that it believed it had 
no interest in the goods, so the sale was not “dishonest.”88 The court also 
rejected the insurer’s assertion that the vendor’s refusal to return the goods 
was a fraudulent act that would preclude coverage under the willful mis-
conduct exclusion.89 Because there was no evidence that the sale of the 
goods extended “well beyond” the parties’ storage agreement or was moti-
vated by anything other than the vendor’s own economic self-interest, the 
sale did not constitute “willful misconduct.”90 

E. Mold and Water Damage
1. Anti-Concurrent Causation
In O.L. Matthews, M.D., P.C. v. Harleysville Insurance Co.,91 the court held 
that lack of ACC language did not preclude enforcement of an exclusion 
because Michigan does not follow the efficient proximate cause doctrine.92 
The case arose from a dispute over water damage from roof leaks at a 
doctor’s office covered by an all-risk policy.93 The insurer denied coverage 
based on exclusions for “wear and tear” and “deterioration.”94 The policy-
holder argued that, because the exclusions did not include ACC language, 
the insurer had to prove that the excluded causes were the only causes of 
the loss, which was not possible because experts on both sides agreed that 
another cause—weight of rainwater accumulating on the roof—stretched 
parts of the roof membrane, contributing to the leaks.95 The court rejected 
that argument, holding that “the default rule under Michigan law is that a 
loss is not covered when it is concurrently caused by the combination of a 
covered cause and an excluded cause.”96 

2. Insured’s Knowledge of Prior Mold
In Keathy v. Grange Insurance Co. of Michigan,97 plaintiff bought a home in 
December with plans to renovate it before moving in.98 In January, the 

87. Id. at 351.
88. Id.
89. Id. at 352.
90. Id.
91. 412 F. Supp. 3d 717 (E.D. Mich. 2019).
92. Id. at 723. 
93. Id. at 720–21.
94. Id. at 721.
95. Id. at *721–22.
96. Id. at 722 (quoting Iroquois on the Beach v. General Star Indem. Co., 550 F.3d 585, at 

588 (6th Cir. 2008)).
97. No. 15-CV-11888, 2019 WL 423838 (E.D. Mich. Feb. 4, 2019).
98. Id. at *2.
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furnace stopped working and water pipes froze and burst, causing water 
damage.99 Plaintiff sought coverage for water damage and basement mold 
remediation.100 The insurer denied the water damage and mold claims due 
to late notice because the claim was not made until after the water-damaged 
areas had been gutted and repairs nearly completed.101 The insurer also 
denied the mold remediation claim because the policyholder had received 
a price adjustment on the purchase of the home after a home inspection 
revealed mold “throughout the basement,” so the policyholder had notice 
of the mold issue before coverage incepted.102 The court granted summary 
judgment on both reasons for denying coverage. As to the mold claim, the 
court held that coverage was barred by a known loss provision in the policy, 
and by the common law known loss doctrine, which is “properly invoked” 
when the insured is aware of the claimed loss before coverage is bound.103

F. Ensuing Loss
In the Connecticut “crumbling foundation” cases discussed above, the pol-
icies generally contained exclusions precluding coverage for loss caused by 
faulty materials, but restoring coverage for ensuing loss when the policies 
excluded losses caused by cracking. 104 The Connecticut courts unanimously 
held that the claims were not covered under the ensuing loss provisions 
because, even if the cracking ensued from faulty materials, cracking was 
expressly excluded.105 

In 12W RPO, LLC v. Affiliated FM Insurance Co.,106 the building’s plumb-
ing system failed when rubber components decomposed and disintegrated 
due to a chemical reaction with Portland’s water supply; the windows were 

 99. Id.
100. Id. at *3.
101. Id. at *1.
102. Id. at *1, *2, *13–14. 
103. Id. at *13.
104. See Kim v. State Farm Fire & Cas. Ins. Co., 751 F. App’x 127, 128 (D. Conn. 2018) 

(excluding “loss consisting of . . . defect . . . in . . . materials used in construction,” but covering 
“any resulting loss from [the listed exclusions] unless the resulting loss itself is a Loss Not 
Insured by this Section” (emphasis omitted)); Dumas v. USAA Gen. Indem. Co., No. 3:17-
cv-01083, 2019 WL 3574920, at *3–4 (D. Conn. Aug. 6, 2019) (excluding “loss caused by . . . 
faulty, negligent inadequate or defective . . . materials used in . . . construction,” but covering 
“any ensuing loss to [covered property] not precluded by any other provision in this policy”); 
Dinardo v. Pac. Indem. Co., No. CV-16-6010979-S, 2019 WL 2487851, at *3 (Conn. Super. 
Ct. May 30, 2019) (excluding “faulty, inadequate, or defective planning, construction or main-
tenance,” but insuring “ensuing covered loss unless another exclusion applies”); Willenborg v. 
Unitrin Preferred Ins. Co., No. TTDCV166010936S, 2018 WL 7046877, at *1 (Conn. Super. 
Ct. Dec. 14, 2018) (excluding “loss which results from . . . a defect, a weakness, the inadequacy, 
a fault or unsoundness in materials used in construction or repair,” but covering “ensuing loss 
unless the ensuing loss itself is excluded”). 

105. See Kim, 751 F. App’x at 128–29; Dumas, 2019 WL 3574920 at *4; Dinardo, 2019 WL 
2487851 at *9; Willenborg, 2018 WL 7046877 at *5–6.

106. 353 F. Supp. 3d 1039 (D. Or. 2018).
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damaged when opacifying film separated and peeled away from the glass.107 
Both types of loss were the result of faulty workmanship and/or defective 
design. The court held that the ensuing loss provision did not restore cov-
erage for the plumbing loss because the ensuing loss was itself subject to 
the deterioration and/or contamination exclusions.108 The window loss was 
not covered because the film was part of the windows, so the windows as a 
unit were defective—there was no separate, ensuing loss.109

A Washington federal court addressed ensuing loss when an insured 
made a claim for coverage for water damage caused by defects in the origi-
nal construction and improper maintenance.110 Because the efficient proxi-
mate cause of the loss was excluded, the ensuing loss provision did not 
allow coverage.

In Balfour Beatty Construction, LLC v. Liberty Mutual Insurance Co.,111 
faulty workmanship during welding resulted in welding slag damaging 
windows on the lower floors of a building. The court granted summary 
judgment to the insurer, holding that “there needs to be at least two loss 
events,” but “there is only one instance of loss or damage in this case: the 
damage to the windows.”112 Because there was only one loss, there was no 
coverage for the insured’s claim.113

In D&R Full Service, LLC v. Hardin County Diesel & Auto Repair,114 a 
company had a piece of equipment repaired by a mechanic. The equipment 
ignited and caught fire.115 The policy excluded loss caused by latent defect, 
deterioration, and artificially generated electric current, and contained an 
ensuing loss provision which restored coverage for loss “caused by fire or 
explosion, except as otherwise excluded.”116 Experts for the insured and 
insurer disagreed as to the cause of the fire, but both agreed it was possible 
the fire was caused by issues with the wiring.117 The court declined to grant 
summary judgment to the insurer, holding that a reasonable jury could 

107. Id. at 1043.
108. Id. at 1056. 
109. Id. at 1059. In a factually similar case, a building’s windows were damaged by crushed 

glass cleaner used to clean the building’s façade. Viking Constr. Inc. v. 777 Residential, LLC, 
210 A.3d 654, 658 (Conn. App. Ct. 2019). The court held that the damage to the windows was 
“a direct result of the cleaning,” so there was no second covered peril necessary to trigger the 
ensuing loss provision. Id. at 664–65. Because the loss was the result of a single, excluded peril, 
the ensuing loss clause did not reinstate coverage for the loss. Id. at 667.

110. See Belmain Place Condo. Owners Assoc. v. Am. Ins. Co., No C19-156 MJP, 2019 WL 
4190170, at *1 (W.D. Wash. Sept. 4, 2019).

111. 366 F. Supp. 3d 836 (S.D. Tex. 2018).
112. Id. at 845.
113. Id. at 845–46.
114. No. 1:18-CV-115, 2019 WL 5390104, at *1 (E.D. Tex. Jan. 22, 2019). 
115. Id.
116. Id. at *2.
117. Id.
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conclude that the excluded loss was the failure of electrically-charged wir-
ing, and the ensuing loss was the fire that followed.118

In another fire loss, the insured’s home was damaged when “‘improper 
conditions’ related to the junction box ‘were the direct cause of the fire.’”119 
The faulty workmanship exclusion had an ensuing loss exception.120 The 
court held that the insured established that the ensuing loss was covered 
because the fire was “two years after the alleged faulty workmanship . . . 
and caused ensuing loss to property ‘wholly separate from the defective 
property itself.’”121

In Griggs Road, L.P. v. Selective Way Insurance Co. of America,122 a sub-
contractor’s faulty work in applying stucco and installing trim on a home 
necessitated replacement of stucco siding, reinstallation of concrete trim 
pieces, and repairs to the walls and soffits. The policy excluded faulty work-
manship, but provided coverage for ensuing loss.123 The court held that the 
ensuing loss provision was ambiguous, and the ensuing loss clause restored 
coverage for the losses except for correcting the stucco coating or reapply-
ing the pre-cast trim.124

In Ingenco Holdings, LLC v. ACE American Insurance. Co.,125 a gas purifica-
tion plant was damaged when metal brackets securing a crucial component 
broke, resulting in damage to other components and an eventual shutdown 
of the entire plant.126 The cause of loss was disputed and the insured argued 
that, even if it was “defectively designed, . . . the ‘ensuing loss’ exception . . . 
preserves coverage for the post-failure damage throughout [the system].”127 
The court agreed, holding that, even if it were conclusively established that 
the brackets suffered from some inherent defect, the subsequent destruc-
tion would be covered.128

VI. DAMAGES

A. ACV/RCV/Holdback
The last several years have seen increasing litigation over whether an 
insurer may depreciate labor when calculating actual cash value (“ACV”). 

118. Id. at *10. 
119. See Fruchthandler v. Tri-State Consumer Ins. Co., 96. N.Y.S.2d 649, 650 (App. Div. 

2019).
120. Id. 
121. Id. at 651. 
122. 368 F. Supp. 3d 799 (M.D. Pa. 2019).
123. Id. at 805. 
124. Id. at 810.
125. 921 F.3d 803 (9th Cir. 2019).
126. Id. at 806.
127. Id. at 818.
128. Id.
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During the survey period, courts came down on both sides of this issue. 
In Accardi v. Hartford Underwriters Insurance Co.,129 the court held that the 
term ACV is unambiguous, and permitted the insurer to depreciate labor 
when calculating ACV. The court noted that the policy unambiguously 
allowed a deduction for depreciation when calculating ACV and there was 
no indication that labor and material costs should be treated differently in 
making that calculation.130 

In Cranfield v. State Farm Fire & Casualty Co.,131 the court dismissed a 
putative class action, holding that the policy unambiguously included labor 
in the depreciation calculation. The court relied on Black’s Law Dictionary, 
noting that “the methods of depreciation listed in Black’s Law Dictionary 
focus on the whole product, rather than the component parts,” and that 
labor’s finished products are subject to wear and tear.132 The court was also 
persuaded by “the current majority view among state and federal courts 
that labor should be included in depreciation.”133 

Conversely, the court in Stuart v. State Farm Fire and Casualty Co.,134 
affirmed class certification for a class of homeowners alleging breach of 
contract for depreciating labor when making ACV payments based on 
Arkansas law. In 2013, the Arkansas Supreme Court had held that labor 
may not be depreciated. While that ruling was superseded by statute, the 
court allowed certification of a class of State Farm insureds who received 
ACV payments where labor was depreciated before December 6, 2013.135

Tennessee joined those courts holding that labor cannot be depreciated 
in Lammert v. Auto-Owners (Mutual) Insurance Co.136 The court held that 
“depreciation can only be applied to the cost of materials, not to labor 
costs.”137 

The courts in Bosse v. Access Home Insurance Co.138 and Cushing v. Allstate 
Fire and Casualty Insurance Co.,139 held that the insureds were not entitled to 

129. No. 18 CVS 2162, 2018 WL 5273971 (N.C. Sup. Ct. Oct. 22, 2018).
130. Id. at *5.
131. 340 F. Supp. 3d 670 (N.D. Ohio Nov. 26, 2018).
132. Id. at 676.
133. Id. at 677 (citing In re State Farm Fire Cas. Co., 872 F.3d 567, 575–76 (8th Cir. 

2017); Graves v. Am. Family Mut. Ins. Co., 686 F. App’x 536, 540 (10th Cir. 2017); Riggins v. 
Am. Family Mut. Ins. Co., 281 F. Supp. 3d 785, 789 (W.D. Mo. 2017); Basham v. United Servs. 
Auto. Ass’n, No. 16-CV-03057-RBJ, 2017 WL 3217768, at *4 (D. Colo. July 28, 2017); Ware 
v. Metro. Prop. & Cas. Ins. Co., 220 F. Supp. 3d 1288, 1291 (M.D. Ala. 2016); Henn v. Am. 
Family Mut. Ins. Co., 295 Neb. 859, 894 N.W.2d 179, 190 (2017); Wilcox v. State Farm Fire 
& Cas. Co., 874 N.W.2d 780, 785 (Minn. 2016); Redcorn v. State Farm Fire & Cas. Co., 55 
P.3d 1017, 1018 (Okla. 2002)).

134. 910 F.3d 371 (8th Cir. 2019).
135. Id. at 374.
136. 572 S.W.3d 170 (Tenn. 2019).
137. Id. at 179.
138. 267 So.3d 1142 (La. Ct. App. Dec. 17, 2018).
139. 104 N.Y.S.3d 456 (App. Div. 2019).
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replacement cost value (“RCV”) where they did not comply with the policy 
provisions for recovering it. In Bosse, the policies required the insureds to 
notify the insurer of intent to repair or replace damage within 180 days 
after the damage occurs. The court held that since the insureds did not 
notify the insurer within 180 days of their intent to repair or replace, the 
insurer did not breach the policies by failing to pay the full RCV. Similarly, 
in Cushing, the court enforced a provision limiting the insured’s recovery 
to ACV where the building was not repaired or replaced within two years, 
as required by the policy. 

B. Matching
In Villas at Winding Ridge v. State Farm Fire & Casualty Co.,140 the Seventh 
Circuit held that the insured’s claim for matching was untimely because 
the insured raised it after the appraisal award was issued, despite know-
ing that matching would be an issue. The appraisers agreed that 20 of the 
insured’s 33 buildings had no hail damage. Of the 13 that were hail dam-
aged, the appraisers disagreed as to the extent of repairs needed (full vs. 
partial replacement). The panel awarded minor hail damage to the roofing 
shingles on 13 buildings and awarded a 20% allowance to repair those 
shingles. The panel awarded ACV for roofing metals and RCV for eleva-
tion repairs and replacement shingles around new turtle roof vents on all 
33 buildings. 

The insured challenged the award, seeking full replacement of all roofs 
on all 33 buildings so that they would have a uniform appearance. The 
court rejected that argument, upheld the appraisal award, and declared 
the request for matching untimely. The insured knew six months before 
the appraisal that a match was not available, yet only raised the issue after 
the award was issued. The court rejected the argument that the informa-
tion should be accepted to construe the policy language, concluding that 
extrinsic evidence was inappropriate because the policy language as to the 
amount owed for the damages was not ambiguous. Factually distinguishing 
the case from Erie Insurance Exchange, v. Sams,141 and Cedar Bluff Townhome 
Condominum Association, Inc. v. American Family Mutual Insurance Co.,142 the 
court also rejected the argument that “comparable materials” required a 
reasonable color match because: (a) not all the roofs suffered physical dam-
age; (b) there was no evidence of a uniform appearance before the loss or 
that the property would be devalued because of color inconsistencies; and 
(c) the panel did not award total replacement. 

140. 942 F.3d 824 (7th Cir. 2019).
141. 20 N.E.3d 182, 186, 190 (Ind. Ct. App. 2014).
142. 857 N.W.2d 290, 292 (Minn. 2014).
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In Windridge of Naperville Condominium Association v. Philadelphia Indem-
nity Insurance Co.,143 a storm damaged aluminum siding on a building’s 
south and west sides, and replacement siding that matched the undamaged 
north and east sides was not available. The court required the insurer to 
pay for all four sides, reasoning that “a replacement cost policy, by defini-
tion, provides a ‘make-whole’ remedy” that must approximate the situation 
in which the insured would have been had no loss occurred. 

VII. OBLIGATIONS AND RIGHTS OF THE PARTIES

A. Misrepresentation
In Borchardt v. State Farm Fire and Casualty Co.,144 the insureds sued after 
their insurer denied coverage for personal property lost in a fire. The 
insurer denied the claim because the fire was caused or procured by an 
insured and concealment and misrepresentation of material facts concern-
ing the claim. The jury determined the fire was not intentionally set by 
the insureds. However, the jury found that the insureds willfully, and with 
intent to defraud, concealed or misrepresented material facts relating to 
the fire or the insurance claim. The district court found there was sufficient 
evidence to conclude that the insureds overstated the items lost in the fire 
by thousands of dollars and no expert was required to prove the statements 
would be material to an insurer. 

On appeal, the Eighth Circuit held that a concealment or misrepresen-
tation is “material” if it is sufficiently substantial to matter to a reasonable 
insurer. A concealment or misrepresentation that affects the investigation 
of an insurer into the cause of a fire is material. A concealment or misrep-
resentation about items of personal property that were allegedly destroyed 
by a fire is material unless the amount of money involved in the conceal-
ment or misrepresentation is so small that a reasonable insurer is not likely 
to care about it. The insureds admitted at trial to misrepresenting a num-
ber of items they claimed were lost in the fire (they submitted a claim 
for ten (10) times the actual number of DVDs, two flat screen televisions 
that did not exist, and two lawnmowers when they owned only one non-
functioning mower). The insurer also cast doubt on the plausibility of the 
insured’s claim for food, liquor, coffee, and tea. In addition, the insured was 
unable to explain why she valued her wedding ring at an amount 50 times 
more than she valued all her jewelry in a bankruptcy petition filed 13 years 
earlier. The court found sufficient evidence to support the jury’s determi-
nation that the insureds made material misrepresentations. 

143. 932 F.3d 1035 (7th Cir. 2019).
144. 931 F.3d 781 (8th Cir. 2019). 
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B. Duties
1. Cooperation and Production of Records
In Imrie v. Ratto,145 plaintiff sold his car repair business and accompanying 
garage to Ratto. As part of the transaction, Ratto executed and delivered 
two promissory notes to Imrie and executed and delivered two mortgages 
encumbering the property. On July 17, 2013, plaintiff commenced a fore-
closure action against Ratto (“Action 1”). On July 31, 2013, the premises 
were destroyed by fire. At the time of the fire, the premises were insured 
by Erie. The policy had been issued to Ratto Restorations, Inc. d/b/a Ridge 
Road Car Care. Imrie was not named as an additional insured or loss payee. 
Plaintiff submitted a claim to Erie and Erie denied the claim. Ratto and 
Ratto Restorations assigned the claim to plaintiff, and plaintiff sued for 
breach of contract as assignee of Ratto and Ratto Restorations.

Erie moved for summary judgment, claiming that plaintiff could not 
recover as the assignee of Ratto and Ratto Restorations. Erie had denied 
the insured’s claim based upon lack of cooperation. Erie contended that the 
same defenses against the insured applied to plaintiff, since the assignee 
can have no greater rights than the assignor. Erie also argued that, since 
the claim had been denied before the assignment, Ratto and Ratto Restora-
tions had no rights to assign and the assignment was null on its face. The 
court found Ratto’s willful failure to provide material and relevant docu-
ments, or to submit to examination under oath, was a material breach of 
contract which barred recovery, so Ratto had no claim to assign. The court 
noted that, even if Ratto Restorations had rights at the time of the assign-
ment, Ratto’s failure to corporate barred plaintiff’s claim.

2. Examinations Under Oath
In Durasevic v. Grange Insurance Co. of Michigan,146 two fires hit the insureds’ 
home in just seven months. The first occurred in the fall of 2015. At the 
time, the insureds lived with their two sons, their daughter-in-law, and 
their grandchild. The insureds filed a claim, which Grange paid. Grange 
also paid for the family to live in an apartment temporarily due to damage 
to their home. The second fire occurred in late April 2016. The insureds 
filed a second claim—the one at issue—seeking approximately $330,000 
for the additional damage. Grange hired a private investigator, who deter-
mined that someone intentionally set the April fire. Grange also discovered 
that one of the insureds’ sons had been at the house the night of the fire. 
Grange asked the adult family members to submit to examinations under 
oath (“EUOs”), and asked the insureds to hand over tax, bank, phone, 

145. 63 Misc.3d 1232(A) (N.Y. Sup. Ct. 2019).
146. 780 F. App’x 271 (6th Cir. 2019).
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and Facebook records. The insured’s son and daughter-in-law refused to 
appear for an EUO and the insureds never gave Grange the requested 
documents. The insureds sued and the court granted Grange’s motion for 
summary judgment. 

On appeal, the insureds argued that their claim should not be barred by 
the failure of their son and daughter-in-law to submit to an EUO, invoking 
the innocent insured doctrine. The testimony from the insured’s son was 
essential, and he refused to say anything, whether under oath or not. The 
insureds failed to turn over certain bank, phone, and Facebook records. 
The court held the insureds did not substantially comply with their duties 
after loss and thus could not recover.

3. Proof of Loss
In Uddoh v. Selective Insurance Co. of America,147 the court held that a proof of 
loss submitted by the insured under a SFIP that did not include the amount 
he was seeking to recover did not comply with regulatory requirements. 
The insured argued that the proof of loss requirement was waived by a 
FEMA bulletin issued after Hurricane Sandy. The court found that the 
bulletin did not eliminate the proof of loss requirement; it simply allowed 
an insurer’s initial payment to be based on the adjuster’s report, rather than 
a proof of loss. Consequently, the insured’s failure to submit a proper proof 
of loss precluded coverage.

C. Appraisal
1. Scope of Appraisal
In Church Mutual Insurance Co. v. Circle of Light,148 the scope of the appraisal 
was limited to “appraisal parameters” to which the parties had agreed. Not-
withstanding the fact that the appraisal award had been signed off on by all 
three members of the appraisal panel, the court held that the scope of the 
appraisal had been exceeded and the award would be set aside because it 
failed to comply with the agreed appraisal parameters. 

In Hatter v. Guardian Insurance Co.,149 plaintiff moved for a “wish-list” 
of procedures, including timeframes for the scheduling of inspection, the 
sharing of information, the questioning of witnesses and the timeframe for 
signing the award. Noting that there was no requirement for the appraisers 
to meet and make a determination upon proof adduced at a hearing, the 
court denied plaintiff’s motion. 

147. 772 F. App’x (3d Cir. 2019).
148. Cause No. 4:18CV00249 JCH, 2019 WL 4277334 (E.D. Mo. Sept. 10, 2019). 
149. No. 1L18-cv-00041, 2019 WL 3892415 (D. V.I. Aug. 19, 2019). 
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2. Timeliness of Demand or Refusal to Appraise
Florida Statute Section 627.7015 encourages insurers and policyholders to 
resolve their property insurance claims through alternative means, without 
the necessity of litigation or appraisal. The statute puts the burden on the 
insurer to advise the policyholder of the right to participate in the statu-
tory mediation process. In Kennedy v. First Protective Insurance Co.,150 the 
court held that the carrier waived its right to appraisal where the carrier 
demanded appraisal before providing written statutory notice of the poli-
cyholders’ right to mediate. 

In Neumann v. GeoVera Specialty Insurance Co.,151 the court found that 
the insurer had not waived its right to appraisal where it first demanded 
appraisal one month after litigation had started where the policy did not 
require that appraisal be demanded before filing suit. The court also noted 
that the insurer did not act inconsistently with its intent to invoke appraisal 
and timely moved to compel appraisal. 

In Right at Home Glass, LLC v. Liberty Mutual Group Inc.,152 the court held 
that defendant’s eight-month delay in invoking appraisal was not unrea-
sonable and defendant did not waive its right to appraisal. In order to show 
unreasonable delay, plaintiff must show by clear evidence: (1) prejudice 
suffered; and (2) a demand for appraisal so egregiously untimely and incon-
sistent with an intent to assert the right to appraisal that an intentional 
relinquishment can be inferred. Both parties had allegedly caused delay in 
proceeding with appraisal and plaintiff had not offered clear evidence that 
it would be prejudiced by appraisal. 

3. Enforcing and Modifying Appraisal Awards
In Guzman v. American Security Insurance Co.,153 the umpire circulated a 
signed appraisal award and requested that, if agreed, one or both apprais-
ers sign the award. The insurer’s appraiser objected to the award and asked 
for a breakdown of the award and a copy of the estimate prepared by 
the insured’s appraiser. Moments later, the insured’s appraiser signed the 
award and emailed it back to all parties. Ultimately the umpire issued a 
“revised award” for approximately $30,000 less than the original award. 
The appraiser for the insurer signed the award and the insurance com-
pany paid the revised award. The court looked to the express terms of the 
policy which stated that a “decision agreed to by any two will be binding.” 

150. 271 So.3d 106 (Fla. Dist. Ct. App. Mar. 6, 2019).
151. Case No. 3:19-cv-463-J-32JBT, 2019 WL 5085312 (M.D. Fla. July 31, 2019), adopted 

by Neumann v. Geovera Specialty Ins. Co., 2019 WL 5085302 (M.D. Fla. Aug. 19, 2019). 
152. No. CV-18-04190-PHX-JJT, 2019 WL 4600381 (D. Ariz. Sept. 23, 2019).
153. 377 F. Supp. 3d 1362 (S.D. Fla. Mar. 27, 2019). 
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Once the first award was signed by the umpire and an appraiser, it became 
binding. 

4. Appraiser Qualifications
In State Farm Florida Insurance Co. v. Sanders,154 the court addressed the 
qualifications of the insured’s appraiser. The policy’s appraisal condition 
stated: “Each party will select a qualified, disinterested appraiser . . . .” 
Under Florida law, that provision expressed the parties’ clear intention to 
restrict appraisers to people who are, in fact, disinterested. The court found 
that the insureds’ public adjuster was not disinterested. The public adjuster 
was the insureds’ agent and was entitled to 10% of the amount recovered. 
The court held a fiduciary, such as a public adjuster who is in a contractual 
agent-principal relationship with the insureds, cannot be a disinterested 
appraiser as a matter of law.

5. Miscellaneous Issues
The Texas Supreme Court, in two opinions issued on the same day, 
addressed whether an insured could pursue certain causes of action after 
an insurance company fully and timely paid an appraisal award. In Bar-
bara Technologies Corp. v. State Farm Lloyds,155 the court held that an insured 
could still pursue a violation for delay in payment under the Texas Prompt 
Payment of Claims Act (“TPPCA”). The court noted that one purpose 
of the TPPCA is to ensure that specific requirements and deadlines for 
responding to, investigating, and evaluating claims are met. Because the 
TPPCA did not have specific language related to appraisal, the court con-
cluded that the absence of such language meant that neither State Farm’s 
invocation of appraisal nor State Farm’s payment based on the appraisal 
award, exempted it from TPPCA damages if it delayed payment for more 
than the applicable sixty days statutory period.

Barbara Technologies Corp. caused the Southern District of Texas to grant 
reconsideration in Shin v. Allstate Texas Lloyds,156 where the court had 
granted summary judgment on plaintiff’s TPPCA claim on grounds that 
full and timely payment of an appraisal award under the policy precluded 
an award of penalties under the Code’s prompt payment provisions. The 
court, relying on Barbara Technologies, found that the insured’s claim for 
TPPCA damages was not precluded, although it did find that the insur-
er’s pre-appraisal payment within the statutorily-provided period was 
reasonable. 

154. 2019 WL 3309217 (Fla. Dist. Ct. App. 2019).
155. 589 S.W.3d 806 (Tex. 2019).
156. Civil Act. No. 4:18-CV-01784, 2019 WL 4170259 (S.D. Tex. Sept. 3, 2019).
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The Texas Supreme Court, in Ortiz v. State Farm Lloyds,157 concluded that 
the insurer’s payment of the appraisal award barred the insured’s breach of 
contract and bad faith claims to the extent the only damages sought were 
lost policy benefits. When appraisal is invoked and the award is paid, the 
insurer complied with its obligations under the policy. If an insured could 
sue after an award was entered for failing to pay the loss, insureds would 
be incentivized to sue for breach every time an appraisal yielded a higher 
amount than the insurer’s estimate. 

D. Who Can Sue on the Policy and Collect Proceeds? 
In Sidiq v. Tower Hill Select Insurance Co.,158 the insureds sued after the 
insurer denied their water damage claim. The insurer argued that the 
insureds had no standing to sue because the insureds had signed a contract 
assigning all their rights under the policy to a water damage mitigation 
company.159 The court ruled in favor of the insureds, reasoning that the 
insureds did not intend to transfer all of their rights under the policy, and 
the assignment to the water damage mitigation company was limited to the 
insureds’ rights as to water mitigation services.160 

In Charter School Solutions v. GuideOne Mutual Insurance Co.,161 the court 
held that a policy covering hail damage to property formerly owned by a 
bankruptcy debtor remained an executory contract after the insurer ter-
minated the policy and was validly assigned to a subsequent owner during 
the debtor’s bankruptcy proceeding, notwithstanding the policy’s non- 
assignment clause. 

In Capitol Property Management Corp. v. Nationwide Property and Casu-
alty Insurance Co.,162 the property manager of the insured condominium 
association, as its assignee, sued the insurers to recover insurance claim 
processing and construction management fees owed by the insured after 
a fire. The court held that, under Virginia law, the insurers had no legally 
enforceable obligation to pay the construction management fee because 
the assignment did not refer to that fee.163 The court also held that fee was 
a non-physical loss and did not fall within the policy’s coverage for “direct 
physical loss.”164 This fee was not a covered extra expense as the fee was not 
necessary to maintain the insured’s operations or business activities, but 

157. 589 S.W.3d 127 (Tex. 2019).
158. 276 So.3d 822 (Fla. Dist. Ct. App. 2019).
159. Id at 822.
160. Id. at 825.
161. 407 F. Supp. 3d 641 (W.D. Tex. 2019).
162. 757 F. App’x 229 (4th Cir. 2018).
163. Id. at 232.
164. Id. at 234.
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rather represented outsourcing of the insured’s duties after a loss.165 Finally, 
the court held that any expenses the insured’s property manager incurred 
for an employee to perform specific tasks relating to the claim were not 
covered extra expense resulting from the fire.166 

In Restoration 1 of Port St. Lucie v. Ark Royal Insurance Company,167 a con-
tractor, who was the assignee of the insured’s claim under a homeowner’s 
policy, sued after the insurer refused to recognize the assignment and pay 
the contractor’s claim. The court held that the policy provision requir-
ing consent of all insureds and the mortgagee before the insureds’ rights 
could be assigned was enforceable where the policy did not prohibit assign-
ment or condition it on the insurer’s consent.168 The court also held that 
a contractual blanket ban on all assignments of rights under a policy is 
impermissible.169 

E. Suit Limitations
In Smith v. Travelers Casualty Insurance Co. of America,170 the Fifth Circuit 
held that an insurer’s post-denial re-investigation of an insured’s claim did 
not extend a prior accrual date of claims for breach of contract and viola-
tions of the Texas Insurance Code and Texas Deceptive Trade Practices 
Consumer Protection Act (“DTPA”).171 Those claims accrued on the date 
coverage was denied.172 The Fifth Circuit concluded that the insurer’s re-
investigation would not have led a reasonable person to conclude that the 
prior unambiguous claim denial had been rescinded, revoked, or withdrawn 
pending additional investigation because the insurer never signaled any 
retreat from its denial, and warned the insured that her retained engineer 
had not presented “any additional or different information which would 
cause [it] to change its position.”173 

F. Bad Faith
In Mazzarella v. Amica Mutual Insurance Co.,174 the Second Circuit addressed 
the pleading requirements to state a claim for bad faith under Connecti-
cut law. The Second Circuit held that, to state a claim for bad faith under 
Connecticut law, “the acts by which [the insurer] allegedly impedes the 
[insured’s] right to receive benefits that he or she reasonably expected to 

165. Id.
166. Id.
167. 255 So.3d 344 (Fla. Dist. Ct. App. 2018).
168. Id. at 348.
169. Id. at 346.
170. 932 F.3d 302 (5th Cir. 2019).
171. Id. at 316.
172. Id. at 313.
173. Id. at 315–16.
174. 774 F. App’x 14, 17 (2d Cir. 2019).
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receive under the [insurance policy] must have been taken in bad faith.’”175 
“Allegations of a mere coverage dispute or negligence by an insurer in con-
ducting an investigation will not state a claim for bad faith . . . .”176 The 
Second Circuit held that the insureds failed to state a claim for bad faith “as 
they plainly set forth a ‘mere coverage dispute’ or a negligent investigation 
claim.”177 The court noted: “Significantly, none of the factual allegations 
suggest that [the insurer] acted with a dishonest purpose.”178

In D.K. Property, Inc. v. National Union Fire Insurance Co. of Pittsburgh, PA,179 
the insured sued for breach of contract and bad faith and sought conse-
quential damages, including legal fees, “engineering costs, painting, repairs, 
monitoring equipment, and moisture abatement to address water intrusion, 
loss of rents, and other expenses attributable to mitigating further damage 
to the property.”180 The trial court granted the insurer’s motion to dismiss 
the claims for consequential damages, except for legal fees.181 On appeal, 
the First Department reversed,182 explaining “[a] plaintiff may sue for con-
sequential damages resulting from an insurer’s failure to provide coverage if 
such damages (‘risks’) were foreseen or should have been foreseen.”

G. Assignment of Benefits
On July 1, 2019, Florida Statute §627.7152, Florida’s new Assignment of 
Benefits (“AOB”) Reform Bill, went into effect.183 The bill amended Florida 
Statutes Section 627.422 and created Sections 627.7152 and 627.7153, which 
contain definitions and required provisions for assignment agreements exe-
cuted under property insurance policies. The statute provides requirements 
with which an AOB must comply for the assignment to be valid. 

175. Id. (quoting De La Concha of Hartford, Inc. v. Aetna Life Ins. Co., 849 A.2d 382, 388 
(Conn. 2004)).

176. Id. (quoting Martin v. Am. Equity Ins. Co., 185 F. Supp. 2d 162, 165 (D. Conn. 2002), 
and citing Courteau v. Teachers Ins. Co., 243 F. Supp. 3d 215, 219 (D. Conn. 2017); Capstone 
Bldg. Corp. v. Am. Motorists Ins. Co., 67 A.3d 961, 988 (Conn. 2013)).

177. Id. (citing Martin, 185 F. Supp. 2d at 165).
178. Id. (citing De La Concha, 849 A.2d at 388).
179. 92 N.Y.S.3d 231 (App. Div. 2019).
180. Id. at 232–33.
181. Id. 
182. Id. at 232.
183. House Bill 7065 was signed by Governor DeSantis on May 23, 2019.
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This survey reviews significant statutory developments and appellate 
court decisions addressing workers’ compensation issues for the period 
from October 2018 through September 2019. Workers’ compensation 
systems are state statutory regimes, and the direct effect of statutes and 
precedents outside of their state of origin is necessarily restricted. Still, 
compensation principles and laws have much in common among states 
and much can be learned from studying how legislatures and courts of 
other jurisdictions have treated similar issues. When state courts cannot 
adjudicate an issue based solely upon a statute’s plain language or relevant 
state case law, they often consider authority from other states.1

1. See, e.g., Intercont’l Hotels Grp. v. Utah Lab. Comm’n, 448 P.3d 1270, 1279 (Utah 2019) 
(quoting the multi-jurisdictional Larson treatise for the proposition that most states consider 
adjacent parking lots to be part of the employer’s premises); Graber v. Dillon Cos., 439 P.3d 
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Given this state-based character of compensation laws, not all of the 
new cases discussed here can be declared as landmarks. Yet, they are all 
significant for what they can teach lawyers and judges about how workers’ 
compensation laws are structured and interpreted.

Two cases discussed in this article are of genuine national interest, given 
coordinated efforts on the part of the injured workers’ bar to challenge 
restrictions and reductions in the benefits available to their clients. In both 
cases, injured worker advocates were unsuccessful in their efforts. In Flor-
ida, the court rejected an argument that limiting the period during which 
a worker may receive benefits for a mental injury was unconstitutional.2 In 
Pennsylvania, the court rejected an argument that the legislature’s adop-
tion of the American Medical Association manual Guides to the Evaluation of 
Permanent Impairment, Sixth Edition, reflected an unconstitutional delega-
tion of lawmaking authority to a private entity.3 

I. STATUTORY AND REGULATORY DEVELOPMENTS

As discussed in last year’s survey,4 workers’ compensation has been marked 
by retractive legislative changes since the 1980s.5 In 2019, the trend was 
perhaps subject to minor disruption with comprehensive reform in Maine 
(LD 756) and Oklahoma (HB 2367), which was solicitous of injured 
worker interests. Under the Maine reforms, for example, the “durational 
cap” with regard to partial disability was extended6; a cost of living increase 
was afforded for total incapacity cases7; and (in an apparent gesture to 
employer interests) a forty-five-day payment-without-prejudice period 
was added.8 Under the Oklahoma reforms, meanwhile, TTD and PPD 

291, 297 (Kan. 2019) (citing a Georgia workers’ compensation treatise for definition of “idio-
pathic”); De Dios v. Indem. Ins. Co. of N. Am., 927 N.W.2d 611, 622–23 (Iowa 2019) (citing 
Connecticut, Texas, and Colorado cases on whether common law bad faith causes of action 
are allowed against carriers in workers’ compensation context). 

2. Kneer v. Lincare & Travelers Ins., 267 So. 3d 1077 (Fl. Dist. Ct. App. 2019). See Part 
II(C). 

3. Pa. AFL-CIO v. Commonwealth, 219 A.3d 306 (Pa. Commw. 2019). See Part II(A). 
4. David B. Torrey, Lawrence D. McIntyre, Kyle D. Black & Justin D. Beck, Recent Develop-

ments in Workers’ Compensation & Employers’ Liability Law, 54:2 Tort Trial & Ins. Prac. L.J. 
762, 762–63 (2019) [hereinafter Recent Developments]. 

5. See generally Emily A. Spieler, (Re)assessing the Grand Bargain: Compensation for Work Injuries 
in the United States, 1900–2017, 69 Rutgers Univ. L. Rev. 891 (2017), https://papers.ssrn.com 
/sol3/papers.cfm?abstract_id=3079871 (last visited Dec. 9, 2019). 

6. See Me. Rev. Stat. tit. 39-A, § 213. 
7. Id.§ 212(4) (“For dates of injury on or after January 1, 2020, beginning after the receipt 

of 260 weeks of benefits . . . , for an injury or injuries that contribute to benefits under this 
section, weekly compensation benefits . . . must be adjusted annually. The adjustment is equal 
to the actual percentage increase or decrease in the state average weekly wage, as computed 
by the Department of Labor, for the previous year or 5%, whichever is less.”).

 8. Me. Rev. Stat. tit. 39-A, §  205(2)(C) (referring to “[p]ayments . . . made without 
prejudice”). 
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rates were increased.9 In a major trend among jurisdictions—one discussed 
in last year’s survey10—nine states either established or expanded the avail-
ability of benefits for Post-Traumatic Stress Disorder in first responders. 
The amendment to the Idaho statute is an example. The workers’ compen-
sation law of that state disallows benefits for mental stress causing mental 
disability claims; only physical stress causing mental disability cases are 
allowed. The 2019 amendment provides, in part, however:

Notwithstanding . . . [the above prohibition] . . . , post-traumatic stress injury 
suffered by a first responder is a compensable injury or occupational disease 
when the following conditions are met: (a) The first responder is examined 
and subsequently diagnosed with post-traumatic stress injury by a psycholo-
gist, a psychiatrist duly licensed to practice in the jurisdiction where treat-
ment is rendered, or a counselor trained in post-traumatic stress injury; and 
(b) Clear and convincing evidence indicates that the post-traumatic stress 
injury was caused by an event or events arising out of and in the course of the 
first responder’s employment. 11 

And in six states, the law was amended to allow for, or expand, a pre-
sumption of causation for various cancers incurred by firefighters and cer-
tain other first responders.12 

Whether those laboring in the “gig economy” should be considered 
employees is a hotly-contested issue. All app-based labor intermediaries 
dictate that their workers are independent contractors, but many appear 
to be employees under the familiar control and relative nature of the work 
tests.13 Some states have enacted laws strengthening the position that such 

9. As to temporary total disability, see Okla. Stat. tit. 85A, § 45(A)(1). As to permanent 
partial disability, see Okla. Stat. tit. 85A, § 45(C)(4). 

10. Recent Developments, supra note 4, at 766–67. 
11. See, e.g., Idaho Code § 72-451(4). The National Council on Compensation Insurance 

(NCCI) identified Idaho, California, Connecticut, Louisiana, New Hampshire, New Mexico, 
Nevada, Oregon, and Texas as states that, during the first half of 2019, enacted laws establish-
ing or expanding the availability of PTSD claims for first responders. See NCCI Regula-
tory & Legislative Trends Rep. (July 2019), https://www.ncci.com/Articles/Documents/II 
_Regulatory-Legislative-Trends2019.pdf (last visited Dec. 7, 2019). 

12. See, e.g., Mont. Code §  39-71-1401. The other states are Maryland, Mississippi, 
Nevada, Texas, and Virginia. See NCCI Regulatory & Legislative Trends Rep., supra note 
11. For an analysis and multi-state reference table, see David B. Torrey, Firefighter Can-
cer Presumptions in Workers’ Compensation and Related Laws: An Introduction and a Statutory/
Regulatory/Case Law Table, http://www.nawcj.org/wp-content/uploads/2019/06/NAWCJ 
-FIREFIGHTER-PRESUMPTIONS-Essay-Table-2013.pdf (last visited Dec. 6, 2019). For 
a critique of such presumptions, see Frank Neuhauser, Cancer Presumption for Firefighters: Good 
Policy or Give Away?, IAIABC Persp. 7 (July 2019).

13. See Keith Cunningham-Parmeter, Gig-Dependence: Finding the Real Independent Contrac-
tors of Platform Work, 39 N. Ill. Univ. L. Rev. 379 (2019), https://commons.lib.niu.edu/bit 
stream/handle/10843/20265/39-3-Cunningham-379-427-PDFA.pdf?sequence=1&is 
Allowed=y (last visited Dec. 6, 2019). See generally David B. Torrey, Nonstandard Work and Work-
ers in the Gig Workforce: An Introduction and Pennsylvania Workers’ Compensation Doctrine—Part 
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workers are indeed independent contractors.14 In 2019, consistent with this 
trend, the Arkansas legislature passed the “Empower Independent Con-
tractors Act of 2019,” which provides that the “twenty-factor test” of the 
Internal Revenue Service (IRS) is to be utilized in determining whether a 
worker is an independent contractor or not.15 That test, based on Revenue 
Ruling 87-41, requires an employer, regulator, or adjudicator to analyze 
various aspects of the control which the purported employer possesses over 
a worker before the latter is determined to be an employee or, in the alter-
native, an independent contractor. The relationship of the parties is also to 
be considered.16 In Iowa, meanwhile, the legislature passed a law creating a 
rebuttable presumption that a franchisor enterprise is not the employer of 
its franchisees or of the workers of its franchisees.17 

Certainly the greatest bucking of this particular trend is California’s AB 
5, which codified the “ABC Test” of employment status as established in 
the landmark case Dynamex Operations West, Inc. v. Superior Court.18 The 
new law provides that for purposes of the Labor Code (and workers’ com-
pensation, in particular, as of July 1, 2020), an individual providing labor or 
services for remuneration shall be considered an employee rather than an 

II, Seminar Paper, Penna. Dept. of Labor & Industry Annual Workers’ Compensation Con-
ference (Hershey, Pa. June 7, 2018), www.davetorrey.info (last visited Dec. 6, 2019). 

14. Alaska, Florida, and Tennessee are such jurisdictions; this was a topic addressed in last 
year’s survey. See Recent Developments, supra note 4, at 765–66. 

15. Ark. Code § 11-1-101 to 11-1-104. A version of this bill passed in Tennessee, but the 
final amended version of the law “remove[d] references to the workers’ compensation law,” 
and instead applies only to unemployment compensation and certain other programs. Tenn. 
Bureau of Workers’ Compensation, 2019 Workers’ Compensation Legislative Changes 
(undated), https://www.tn.gov/content/dam/tn/workforce/documents/injuries/Legislative 
_Update_2019.pdf (last visited Dec. 7, 2019). 

16. The IRS provides an explanation of the twenty-factor test on its website. The agency, 
breaking down the twenty factors into three categories, explains that “Behavioral Control cov-
ers facts that show if the business has a right to direct and control what work is accomplished 
and how the work is done, through instructions, training, or other means[;] Financial Control 
covers facts that show if the business has a right to direct or control the financial and busi-
ness aspects of the worker’s job . . . ; [and] Relationship of the Parties covers facts that show the 
type of relationship the parties had . . . .” IRS, Topic No. 762 Independent Contractor vs. 
Employee (Feb. 18, 2020), https://www.irs.gov/taxtopics/tc762 (last visited Mar. 16, 2020). 

17. Iowa Code §  85-55. For advocacy that workers of franchises should be considered 
employees, see Kati L. Griffith, An Empirical Study of Fast-Food Franchising Contracts: Towards a 
New “Intermediary” Theory of Joint Employment, 94 Wash. L. Rev. 171 (Mar. 2019). 

18. Dynamex Operations West, Inc. v. Superior Court of L.A. Cty., 416 P.3d 1 (Cal. 2018). 
test]. The court explained the “ABC Test” as follows: “Under this test, a worker is properly 
considered an independent contractor to whom a wage order does not apply only if the hiring 
entity establishes: (A) that the worker is free from the control and direction of the hirer in 
connection with the performance of the work, both under the contract for the performance 
of such work and in fact; (B) that the worker performs work that is outside the usual course 
of the hiring entity’s business; and (C) that the worker is customarily engaged in an indepen-
dently established trade, occupation, or business of the same nature as the work performed 
for the hiring entity.”
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independent contractor unless the hiring entity demonstrates all of the fol-
lowing: (1) The person is free from the control and direction of the hiring 
entity in connection with the performance of the work; (2) the person per-
forms work that is outside the usual course of the hiring entity’s business; 
and (3) the person is customarily engaged in an independently established 
trade, occupation, or business.19 The legislature stated, “It is … the intent 
of the Legislature in enacting this act to ensure workers who are currently 
exploited by being misclassified as independent contractors instead of rec-
ognized as employees have the basic rights and protections they deserve 
under the law, including a minimum wage, workers’ compensation if they 
are injured on the job, unemployment insurance, paid sick leave, and paid 
family leave.”20 

Other notable legislative actions include an Illinois law that clarifies that 
disease victims (and/or survivors) who are barred from recovery by the 
25- and 3-year statutes of repose (typically cases involving mesothelioma) 
do possess a cognizable tort action21; an Iowa proviso (passed in response to a 
state supreme court case) stating that injuries from idiopathic falls are not 
compensable22; a Utah amendment that clarifies that injured-worker attor-
neys can collect a fee (payable by the carrier as an “add-on”) in medical-
only cases23; and a Virginia law that clarifies that when an employer fails to 
file a First Report of Injury, and/or nevertheless pays benefits, the original 
claim statute of limitations is tolled.24 Finally, the authors do not believe 
that states considered any “opt-out” proposals, but at least one scholar pos-
its that such proposals will still be forthcoming.25 

Workers’ compensation is not only a legal system but constitutes eco-
nomic and social welfare legislation as well, and it is important for work-
ers’ compensation practitioners to be cognizant of cost and benefit trends. 
In 2019, the National Academy of Social Insurance reported that over-
all employer costs increased in total over the period 2013-2017. Yet, such 
costs actually decreased as a percentage of covered wages in almost every 

19. Cal. Lab. Code § 2750.3(a)(1). 
20. 2019 Cal. Legis. Serv. ch. 296, § 1 (A.B. 5), https://leginfo.legislature.ca.gov/faces/bill 

TextClient.xhtml?bill_id=201920200AB5 (last visited Dec. 7, 2019). 
21. 820 Ill. Comp. Stat. § 305/1.2 (workers’ compensation law); 820 Ill. Comp. Stat. 

§ 310/11 (occupational disease law). 
22. Iowa Code § 85.61; see Bluml v. Dee Jay’s Inc., 920 N.W.2d 82 (Iowa 2018) (idiopathic 

falls are compensable).
23. Utah Code § 34a-1-309.
24. Va. Code § 65.2-602.
25. See Daniel E. Walker, Opt-Out and the Fourth Era of Workers’ Compensation: Has Industry 

Left the Bargaining Table?, 41 W. New Eng. L. Rev. 111 (2019), https://digitalcommons.law 
.wne.edu/cgi/viewcontent.cgi?article=1813&context=lawreview (last visited Dec. 7, 2019). 
See generally David B. Torrey, The Opt-out of Workers’ Compensation Legislation: A Critical Brief-
ing and the Vasquez v. Dillard’s Case, 52 Tort Trial & Ins. Prac. L.J. 39 (2017).
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state. Notably, when utilizing this “more meaningful metric . . . of benefits/
costs per $100 of covered wages,” such benefits “paid to injured workers 
and their health care providers continued to decline. . . .”26 The lower pre-
miums that inform this measure seem to be related to the phenomenon of 
fewer and less severe claims being reported by employers to their carriers. 
Improved safety, and legislative changes to directly reduce costs, are likely 
factors in the phenomenon.27 

II. THEORY, PRINCIPLE, CONSTITUTIONALITY

Specializing in this area requires an appreciation of the theory, principles, and 
constitutional basis of workers’ compensation systems. Of course, a key item 
to recall is that, with the exception of Texas,28 a state’s workers’ compensation 
system defines the legal rights between injured workers and their employers. 
It is the “police powers of the state” under which workers’ compensation laws 
are authorized, and they will not be preempted by federal law “except by the 
clear and manifest intent of Congress.”29 In exchange for no-fault liability 

26. National Academy of Social Insurance, Workers’ Compensation: Benefits, Costs, 
and Coverage, (2019), https://www.nasi.org/research/2019/report-workers%E2%80%99 
-compensation-benefits-costs-coverage-%E2%80%93-2017. For the executive summary 
from which this quote is taken, see https://www.nasi.org/sites/default/files/nasiWkrsComp 
ExecSummary10_28_19.pdf (last visited Dec. 9, 2019). The National Academy of Social 
Insurance “is a nonprofit, nonpartisan organization made up of the nation’s leading experts 
on social insurance. Its mission is to advance solutions to challenges facing the nation by 
increasing public understanding of how social insurance contributes to economic security.” 
One of the Academy’s undertakings is an annual assessment of benefits, costs, and coverages 
pertinent to the original social insurance—workers’ compensation. The report referenced 
here has been produced for twenty-two years. 

27. See, e.g., Louis Esola, Workers Comp Rates Set to Decrease Again in 2019, Bus. Ins. (Oct. 10, 
2018), https://www.businessinsurance.com/article/00010101/NEWS08/912324490/Workers 
-comp-rates-set-to-decrease-again-in-2019. 

28. In Texas, employers need not opt into the system. Such employers are called “non-
subscribers” and expose themselves to potential tort liability. For the depiction of a calami-
tous jury trial which unfolded in such a case, see Amigos Meat Distributors, L.P. v. Guzman, 
526 S.W.3d 511 (Tex. App. 2017). For a 2019 case in which the appellate court affirmed 
a negligence verdict with damages of approximately $427,000.00, see McMillan v. Hearne, 
584 S.W.3d 505 (Tex. App. 2019) (injured worker had fallen from a ladder and alleged that 
employer had breached its duty of care to him).

29. See Young v. Station 27, Inc., 404 P.3d 829, 840 (Okla. 2017) (“Historically, court deci-
sions sustaining workers’ compensation statutes establishing employer liability hold the view 
that they are enacted within the police power of the state to accomplish appropriate pub-
lic policy goals based upon valid public interests.”); Sanchez v. Dahlke Trailer Sales, Inc., 
897 N.W.2d 267, 275–76 (Minn. 2017) (citing Arizona v. United States, 567 U.S. 387 (2012) 
(Minnesota court rejecting employer argument that federal immigration law must be read to 
preempt retaliatory discharge proviso of state workers’ compensation law)). The landmark 
case New York Central R. Co. v. White, 243 U.S. 188 (1917), is an excellent early case on a state’s 
authority to establish a workers’ compensation system. 
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to its employees,30 the employer is immune from tort liability (with limited 
exceptions). The legislative compromise has been described by a Missouri 
court as the “‘bargain’ between employers and employees,” to wit, “the 
product of a trade-off: the employer forfeits [its] common law defenses 
to suits against … [the employer] for [its] employees’ injuries and assumes 
automatic liability; the employee forfeits [the] right to a potentially lucra-
tive common law judgment in return for assured compensation.”31 Work-
ers’ compensation statutes are considered remedial statutes and therefore 
liberally construed.32 Some states, however, as part of retractive change, have 
pointedly eliminated this proposition from their laws.33 

The theory of and principles underlying workers’ compensation are well-
established. These concepts are also discussed in the following cases, which 
address constitutional challenges to certain aspects of compensation laws in 
five states. 

A. Pennsylvania: Directive That Sixth Edition of AMA Guides Be Used Not 
Illicit Delegation
A Pennsylvania appellate court held that the legislature did not uncon-
stitutionally delegate its lawmaking authority when it mandated that the 
Sixth Edition of the AMA Guides to the Evaluation of Permanent Impairment 
(“AMA Guides”), be used for impairment-rating evaluations (“IREs”).34 In 
an earlier case, Protz v. W.C.A.B. (Derry Area School District),35 the state 
supreme court had struck down Pennsylvania’s IRE scheme, finding that 
language in the Act requiring IREs to be performed “pursuant to the most 

30. See, e.g., Mont. Code § 39-71-105(1) (“An objective of the Montana workers’ compen-
sation system is to provide, without regard to fault, wage-loss and medical benefits to a worker 
suffering from a work-related injury or disease. Wage-loss benefits are not intended to make 
an injured worker whole but are intended to provide assistance to a worker at a reasonable 
cost to the employer.”). 

31. Hegger v. Valley Farm Dairy Co., 2019 WL 2181663 (Mo. Ct. App. 2019) (quoting 
Zueck v. Oppenheimer Gateway Props., Inc. 809 S.W.2d 384 (Mo. 1991)). 

32. See, e.g., In re Collins, 213 A.3d 794, 800 (Md. Ct. Spec. App. 2019).   
33. See, e.g., Griggs v. Bounce N’ Around Inflatables, LLC, 281 So. 3d 628, 632 (La. 2019) 

(citing La. Stat. 23:1020.1(D)(3), which provides, “According to Article III, Section 1 of the 
Constitution of Louisiana, the legislative powers of the state are vested solely in the legisla-
ture; therefore, when the workers’ compensation statutes of this state are to be amended, the 
legislature acknowledges its responsibility to do so. If the workers’ compensation statutes are 
to be liberalized, broadened, or narrowed, such actions shall be the exclusive purview of the 
legislature.”). Other states which reject the rule of liberal construction are New Mexico, N.M. 
Stat. § 52-5-1; Florida, Fl. Stat. § 440.015; and Arkansas, Ark. Code Ann. § 11-9-1001. 
This phenomenon is discussed in a workers’ compensation textbook in the authors’ review of 
the theory, policy, and politics of the system. Joseph W. Little, Thomas A. Eaton & Gary R. 
Smith, Cases and Materials on Workers’ Compensation 74–76 (6th ed. 2010).

34. Pa. AFL-CIO v. Commonwealth, 219 A.3d 306 (Pa. Commw. 2019); see Pa. Const. Art. 
2, § 1 (“The legislative power of this Commonwealth shall be vested in a General Assembly, 
which shall consist of a Senate and a House of Representatives.”).

35. Protz v. W.C.A.B. (Derry Area Sch. Dist.), 161 A.3d 827 (Pa. 2017). 
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recent edition” of the AMA Guides, unconstitutionally delegated unfet-
tered discretion to the AMA, which could revise the Guides as much and as 
often as it wished.36 In response to the Protz decision, the state legislature 
amended the Act in 2018 to specify that the Sixth Edition of the Guides 
should be used for impairment ratings.37

The legislature, in so specifying, was responding to one of the most dra-
matic workers’ compensation precedents, nationally, of recent times. Never 
before had a state supreme court completely forbidden the use of this ubiq-
uitous disability-determination text and struck its very name from the law.38 

In any event, the petitioner in the 2019 case, the Pennsylvania AFL-CIO, 
sought a declaratory judgment that the legislature’s incorporation by refer-
ence of the Sixth Edition of the Guides still constituted an unconstitutional 
delegation for the same reasons that the state supreme court identified in 
Protz. The court rejected this argument, explaining that the legislature’s 
decision to mandate the Sixth Edition of the Guides—unlike the statute that 
was at issue in Protz—will not empower the AMA to modify Pennsylvania 
law by revising the Guides. Indeed, the court emphasized that “[t]he AMA’s 
future actions in revising the Guides, whether next month, next year, or in  
10 years, will have no effect on the status of IRE determinations in Pennsyl-
vania absent future action by the General Assembly.”39 For this reason, the 
court perceived no unconstitutional delegation.

B. Kentucky: Eight Percent Hearing Loss Threshold Not Violative of Equal 
Protection 
In a 2019 case, the Kentucky Supreme Court reversed a lower court rul-
ing that struck down a law preventing binaural hearing loss claimants 
from collecting disability benefits if their whole-person impairment rating 

36. Id. at 835–36.
37. 2018 Pa. Legis. Serv. Act 2018-111 § 1 (codified at 77 Pa. Stat. § 511.3) (providing that 

impairment evaluations shall be conducted “pursuant to the American Medical Association 
‘Guides to the Evaluation of Permanent Impairment,’ 6th edition (second prtg. Apr. 2009)”); 
see David B. Torrey & Andrew E. Greenberg, Pennsylvania Workers’ Compensation: Law 
& Practice § 6:51.94 (Supp. 2019–20). 

38. The leading text by Babitsky & Mangraviti, Understanding the AMA Guides in Workers’ 
Compensation, now in its fifth edition, includes a subchapter, “Constitutional and Other Legal 
Challenges.” Readers have long known from this discussion that trial lawyers (in particular) 
have mounted many challenges to use of the text in the workers’ compensation context under 
a variety of constitutional arguments. One type of challenge, advanced in North Dakota 
(1997), New Mexico (1996), and Arizona (2011), has been based on the argument that legis-
latures cannot, in effect, delegate lawmaking authority to the American Medical Association 
via provisos that the evaluator is to use the “most recent” or “most current” edition. These 
assaults on the AMA Guides all failed, as the courts reasoned (to use the North Dakota court’s 
characterization) that “most recent” should be interpreted to mean the “most recent at the 
time of the statute’s enactment.” See Steven Babitsky & James J. Mangraviti, Understand-
ing the AMA Guides in Workers’ Compensation § 3.04 (5th ed. Supp. 2012). 

39. Pa. AFL-CIO, 2019 WL 5089733, at *7 (emphasis omitted). 
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(calculated using the Fifth Edition of the AMA Guides) was less than eight 
percent.40 It is notable that such compensability thresholds are not unusual. 
Under the Pennsylvania Act, for example, before a claim is cognizable, the 
worker must have sustained a ten-percent binaural loss. 

The Kentucky case involved three claimants, each of whom suffered 
occupational hearing loss and were denied permanent partial disability 
benefits because they were assigned a whole-person impairment rating of 
less than eight percent.41

On appeal, the intermediate appellate court ruled the Kentucky Act’s 
eight-percent threshold—which applies only to hearing loss claims—vio-
lates the equal protection guarantees of both the United States Constitu-
tion and the Kentucky Constitution.42 Specifically, the court had concluded 
that the legislature’s decision to treat hearing loss claimants different from 
workers who suffer any other type of traumatic injury lacked a rational 
basis. Indeed, the court remarked that the heightened impairment thresh-
old for hearing loss claimants was “founded on a purely artificial, arbitrary, 
illusory, or fictitious distinction” between classes of injured workers.43

On further appeal, however, the state supreme court reversed.44 A ratio-
nal basis existed for the law. The court first noted that the Guides instruct 
evaluating physicians not to subtract for age-related hearing loss when 
assigning a rating.45 This is so because the Guides measure impairment, 
not causation. 46 Yet, employers should not be obliged to compensate “for 
normal, nonoccupational hearing loss.” The court theorized that, to vindi-
cate that basic proposition, the eight-percent threshold was introduced to 
ensure that hearing-loss claimants actually have work-related (as opposed 
to age-related) hearing loss. “An 8% threshold,” the court declared, “all 
but guarantees that hearing-loss claimants who meet this threshold have 
work-related, not just age-related, hearing loss.”47 Given this rational basis 
for the Act’s disparate treatment of hearing loss claimants, the court upheld 
the law. 

40. Teco/Perry Cty. Coal v. Feltner, 582 S.W.3d 42 (Ky. 2019), rev’g sub nom Napier v. 
Enter. Mining Co., 2018 WL 1439998 (Ky. Ct. App. 2018). 

41. Ky. Rev. Stat. § 342.7305(2) (“Income benefits payable for occupational hearing loss 
shall be as provided in KRS 342.730, except income benefits shall not be payable where the 
binaural hearing impairment converted to impairment of the whole person results in impair-
ment of less than eight percent (8%).”).

42. Napier, 2018 WL 1439998, at *1; see U.S. Const. amend. XIV, § 1; Ky. Const. §§ 1–3.
43. Napier, 2018 WL 1439998, at *13 (internal quotation marks omitted). The Court of 

Appeals version of Napier was discussed in last year’s survey. Recent Developments, supra note 
4, at 769–70. 

44. Teco/Perry Cty. Coal, 582 S.W.3d at 42. 
45. Id. at 48.
46. Id.
47. Id. 
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C. Florida: Six-Month Limit on Mental Injury Benefits Constitutional 
A Florida appellate court upheld the 2003 provision of the state’s Act that 
terminates temporary benefits for psychiatric injuries six months after the 
claimant reaches maximum medical improvement (“MMI”) relative to his 
or her physical injuries.48 The court’s decision is consistent with the Florida 
judiciary’s traditional approach of looking with disfavor on workers’ claims 
of mental disability.

The claimant in this case suffered a work-related back injury in 2014, 
underwent extensive treatment, and reached MMI in January 2016. Nearly 
two years later, the claimant sought temporary partial disability benefits 
for a mental injury (depression relating to his initial back injury) extend-
ing back to January 2016.The Judge of Compensation Claims (“JCC”) 
denied temporary disability benefits. Specifically, the JCC concluded that, 
because the claimant’s psychiatric injury manifested more than a year after 
he reached physical MMI, he missed the period in which benefits were 
available for the same.

On appeal, the claimant argued that the Act’s limitation on tempo-
rary benefits for psychiatric injuries violated his state constitutional right 
of access to the courts, as well as his due process and equal protection 
rights.49 The appellate court rejected this argument. The court explained 
that, while a statute diminishing benefits, or restricting the availability of 
benefits, might render the Act unconstitutional, the key consideration, for 
constitutional purposes, is whether the workers’ compensation system con-
tinues to provide a “reasonable alternative to tort litigation.”50 This was 
the lesson of the landmark case Westphal v. City of St. Petersburg,51 where 
the state Supreme Court invalidated a provision of the law terminating all 
total disability cases after two years, even when the worker has not reached 
MMI and become potential eligible for PPD. 

The court distinguished Westphal and determined that the provision in 
question survived this level of scrutiny. Again referencing the dire facts 
of the injured worker in Westphal, the court posited that, while the Act 

48. Kneer v. Lincare & Travelers Ins., 267 So. 3d 1077 (Fl. Dist. Ct. App. 2019) (construing 
Fla. Stat. 440.093(3), which provides, “[I]n no event shall temporary benefits for a compen-
sable mental or nervous injury be paid for more than 6 months after the date of maximum 
medical for the injured employee’s physical injury or injuries”). Under the Florida Act, nota-
bly, the only mental or nervous injuries that are payable are those that follow in the wake of 
the original accepted or adjudicated physical injury). Fl. Stat. § 440.093(1). 

49. See Fla. Const. art. I § 21 (“The courts shall be open to every person for redress of any 
injury, and justice shall be administered without sale, denial or delay.”); id. § 9 (“No person 
shall be deprived of life, liberty or property without due process of law.”).

50. Kneer, 267 So. 3d at 1080. It should be noted that the Florida formulation is gener-
ally unique to Florida. Most workers’ compensation legislation (unless treating people differ-
ently, etc.) is considered economic legislation by courts and is hence subject to rational basis 
analysis.

51. Westphal v. City of St. Petersburg, 194 So. 3d 311 (Fla. 2016). 
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“draws narrower parameters for receiving temporary benefits for psychi-
atric injuries than for physical injuries, it does not force claimants to wait 
indefinitely to receive permanent disability benefits, or expose claimants to 
economic ruination while awaiting qualification for permanent benefits.”52 
Thus, the court affirmed the JCC’s denial of temporary disability benefits. 

D. Florida: Expert Medical Adviser Statute Constitutional 
In a 2019 case, an appellate court rejected constitutional challenges to a 
provision of the Florida Act that affords expert medical advisers (“EMAs”) 
a presumption that their opinions are correct.53 The case is remarkable as 
it shows that dispute resolution devices like the EMA—designed to avoid 
the distasteful phenomenon of “dueling doctors”—can themselves give rise 
to disputes. 

The claimant in that case suffered a work-related shoulder injury and 
underwent arthroscopic surgery. Shortly thereafter, the claimant’s treat-
ing physician placed her at maximum medical improvement and assigned 
a zero-percent permanent impairment rating. Nonetheless, the claimant 
continued to report pain and sought care from an unauthorized orthopedic 
physician who recommended additional surgery

Because of the conflicting expert opinions, the JCC appointed an EMA54 
who opined that no further surgery was necessary or advisable. The JCC 
ultimately denied the claimant’s request for surgery, noting that the Florida 
Act grants a presumption of correctness to EMA opinions absent clear and 
convincing evidence to the contrary.55 

On appeal, the claimant argued that the presumption afforded to EMAs 
violates basic separation of powers principles under the Florida constitu-
tion because it “infringes upon the supreme court’s authority to impose 
rules governing evidence and interferes with the executive branch’s abil-
ity to fairly adjudicate workers’ compensation claims.”56 In rejecting these 
arguments, the appellate court first noted that “there exists no statutory 
or constitutional grant of rulemaking authority to the supreme court in 
workers’ compensation proceedings.”57 Thus, the court found no merit to 
the claimant’s suggestion that the EMA presumption infringed upon the 
powers of the judiciary. As for the claimant’s contention that the presump-
tion unconstitutionally infringed upon the executive branch’s prerogative 

52. Kneer, 267 So. 3d at 1080. As noted earlier, this again is basically a Florida formulation.
53. De Jesus Abreu v. Riverland Elementary Sch., 2019 WL 2505304 (Fla. Dist. Ct. App. 

2019).
54. See generally Fla. Stat. § 440.13(9). 
55. Id. § 440.13(9)(c) (“The opinion of the expert medical advisor is presumed to be correct 

unless there is clear and convincing evidence to the contrary as determined by the judge of 
compensation claims.”).

56. De Jesus Abreu, 2019 WL 2505304, at *3. 
57. Id. at *4. 
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to adjudicate workers’ compensation claims, the court explained that the 
presumption “falls within the purview of the Legislature regarding evi-
dentiary issues in workers’ compensation cases.”58 Accordingly, the court 
affirmed the JCC’s denial of claimant’s request for surgery.

E. Colorado: Fines on Employer for Uninsured Status Unconstitutionally 
Excessive 
In a Colorado case, the state supreme court held that the Eighth Amend-
ment’s excessive fines clause applies to corporations that are fined for fail-
ing to maintain workers’ compensation insurance.59 The case is intriguing, 
as it highlights the challenges faced by workers’ compensation agencies as 
they seek to enforce compliance. On this occasion, such a salutary effort 
collided with a key constitutional precept. 

The employer in that case, a small motel that employed ten or fewer 
workers at any given time, allowed its workers’ compensation insurance 
coverage to lapse on multiple occasions between 2005 and 2014. During 
that nine-year period, the motel failed to maintain workers’ compensation 
insurance for a total of 1,698 days. Citing a provision in the Colorado Act 
which requires that an employer be fined between $250 and $500 for each 
day that it fails to maintain workers’ compensation insurance, the Division 
of Workers’ Compensation fined the motel over $840,000.60 On appeal, 
the motel argued that the Division’s fine violated the Eighth Amendment’s 
prohibition on excessive fines.61 

The court first considered whether the excessive fines clause applies to 
corporations. The court noted that some constitutional protections, like 
the Fifth Amendment’s privilege against self-incrimination, are “limited to 
the protection of individuals” and do not apply to corporations.62 None-
theless, the court concluded that the excessive fines clause is not such a 
limited protection. In this regard, the court noted that “the text of the 
Excessive Fines Clause does not suggest that its protections are limited 
to natural persons.”63 Rather, the clause “does not include any limitation 
on who merits protection from the imposition of excessive fines.”64 In so 
holding, the court noted that it was addressing a heretofore unaddressed 

58. Id. at *5 (citing Cortina v. Fla. Dep’t of HRS, 901 So. 2d 273, 274 (Fla. Dist. Ct. App. 
2005) (explaining that “this court has consistently recognized and upheld the Legislature’s 
prerogative as to evidentiary issues in workers’ compensation cases”)). 

59. Colo. Dep’t of Labor & Emp’t v. Dami Hosp., LLC, 442 P.3d 94 (Colo. 2019).
60. See Colo. Rev. Stat. § 8-43-409. 
61. See U.S. Const. amend. VIII (“Excessive bail shall not be required, nor excessive fines 

imposed, nor cruel and unusual punishments inflicted.”). 
62. Dami Hosp., LLC, 442 P.3d at 99 (quoting First Nat. Bank of Bos. v. Bellotti, 435 U.S. 

765, 778 n.14 (1978)).
63. Id. at 100.
64. Id. 
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issue in Colorado. It cited no precise authority, but remarked, “the govern-
ment regularly imposes a wide array of monetary penalties, both civil and 
criminal, on corporations for the purposes of punishing corporate miscon-
duct and regulatory violations.” And, in its final admonition, “when the 
government imposes these punitive sanctions, we hold that it must do so in 
compliance with the Excessive Fines Clause.”65  

Having concluded that the excessive fines clause applies to corporations, 
the court opted to remand the case back to the Division to apply the proper 
Eighth Amendment test—that is, to consider whether the fine imposed 
was “grossly disproportional to the gravity of the underlying offense.”66 In 
doing so, however, the court cautioned that the Division’s analysis should 
focus only on whether each individual per diem fine was excessive, not 
whether the employer’s total liability in the aggregate was excessive.67 

F. Ohio: Prohibition on Injured-Worker Solicitation Violative of First 
Amendment
The Ohio Act prohibits attorneys from directly or indirectly soliciting clients 
in workers’ compensation matters.68 Furthermore, Ohio’s Bureau of Work-
ers’ Compensation (“Bureau”) maintains information about injured claim-
ants, including their names and mailing addresses. For years, that data could 
be obtained through public record requests. But, in 2006, the state legisla-
ture restricted the release of such information generally, with an exception 
for journalists.69 These restrictions on advertising and access to information 
came into fatal conflict in a 2019 case with U.S. Supreme Court doctrine 
allowing “targeted, written solicitation.” 70 That federal case71 involved an 
Ohio workers’ compensation law firm that, following the 2006 amendments, 
hired a “journalistic service” to obtain public records on the firm’s behalf. For 

65. Id. 
66. Id. at 101; see United States v. Bajakajian, 524 U.S. 321 (1998) (announcing the gross 

disproportionality standard).
67. Dami Hosp., LLC, 442 P.3d at 103 (“When a fine is imposed on a per diem basis, with 

each day constituting an independent violation, the evaluation of whether a fine is excessive 
must be done with reference to each individual daily fine.”).

68. Ohio Rev. Code § 4123.88(A) (“No person shall directly or indirectly solicit authority, 
or pay or give anything of value to another person to solicit authority, or accept or receive pay 
or anything of value from another person for soliciting authority, from a claimant or employer 
to take charge of, or represent the claimant or employer in respect of, any claim or appeal 
which is or may be filed with the bureau or commission.”).

69. Id. § 4123.88(D)(1) (“Upon receiving a written request made and signed by an individual 
whose primary occupation is as a journalist, the commission or the bureau shall disclose to the 
individual the address or addresses and telephone number or numbers of claimants, regardless 
of whether their claims are active or closed, and the dependents of those claimants.”).

70. See Shapero v. Ky. Bar Ass’n, 486 U.S. 466 (1988) (targeted, written solicitation, under-
taken by lawyer contacting homeowners who were in the midst of foreclosure, did not contain 
the type of risk of exploitation as might occur with in-person solicitation). 

71. Bevan & Assocs., LPA, Inc. v. Yost, 929 F.3d 366 (6th Cir. 2019). 
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nearly a decade, the firm used “the journalist exception to gain access to the 
Bureau’s claimant information,” which it then used to solicit potential cli-
ents via mail.72 When the firm learned that the state’s Attorney General was 
investigating the firm for violating the Act’s solicitation ban, it filed an action 
in federal district court seeking a declaratory judgment that the ban violates 
the First Amendment to the United States Constitution.73

The district court acknowledged that, read in isolation, the Act could 
be construed as a ban on all solicitation. But the court determined that it 
would interpret the solicitation ban as applicable “only to solicitation based 
on unlawfully obtained claimant information.”74 In other words, the court 
upheld the law by construing it as a ban on conduct (unlawfully obtaining 
claimant information to engage in solicitation) rather than a ban on the 
solicitation itself. On appeal, however, a unanimous, three-judge panel of the 
United States Court of Appeals for the Sixth Circuit held that the district 
court’s narrow reading was untenable in light of the statute’s broad language. 
The court remarked that the text of the law “does not admit of any alterna-
tive interpretation aside from being a total ban on solicitation.”75 The court 
further held that the provision—properly understood as a complete ban on 
solicitation—violates the First Amendment because “Ohio’s interest in pro-
tecting claimant privacy cannot outweigh [the firm’s constitutional] right to 
engage in commercial speech.”76 

III. EMPLOYER-EMPLOYEE RELATIONSHIP 

For a cognizable claim to exist, the worker must demonstrate that he or 
she has an employer-employee relationship, that the injury arose in the 
course of employment and was medically related to a work trigger, and that 
the injury or disease is within the protection of the statute. A scholar of an 
earlier day referred to these substantive elements of the claim as the “three 
pillars upon which coverage rests.”77 

In a Pennsylvania case, the workers’ compensation judge, Appeal Board, 
and court all held that an injured worker, who was paid to sit with an 
elderly dementia victim, at her home, was a domestic employee and, hence, 
excluded from coverage.78 The case is of interest in light of the rise, in an 

72. Id. at 372. 
73. See U.S. Const. amend. I (“Congress shall make no law abridging the freedom of 

speech, or of the press.”). 
74. Bevan & Assocs., 929 F.3d at 373. 
75. Id. at 375. 
76. Id. at 378. 
77. Stephan A. Riesenfeld, Forty Years of American Workmen’s Compensation, 7 N.A.C.C.A. 

L.J. 15 (1951). 
78. Van Leer v. W.C.A.B. (Hudson), 204 A.3d 558 (Pa. Commw. 2019). The domestic ser-

vice exception is found at Section 321 of the Act, 77 Pa. Stat. § 676. 
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aging society, of the injury-plagued occupation of home health aides and 
similar vocations.  

There, the claimant, Van Leer, was injured while caring for a Ms. Hud-
son, an individual suffering from dementia. The claimant traveled to 
Hudson’s home, regularly working there overnight. Her duties included 
ensuring that Hudson was ready for bed, took her appropriate medications, 
and did not get hurt or leave the house.79 Following her injury, Van Leer 
sought benefits. Both the Commission and the trial court, however, found 
that the claimant was engaged entirely in domestic service and fell within 
the law’s domestic-service exception. The claimant appealed. 

The appellate court reviewed its limited precedents addressing the 
exception. The court noted that, historically, persons engaged in domestic 
services performed in a private home had been excluded from compen-
sation under the Act. This exception had previously been interpreted to 
encompass cooks, maids, gardeners, and babysitters, all of whom were said 
to have narrowly served the needs of a household.80 Conversely, workers 
whose duties involved the unique needs of disabled individuals were not 
considered to be engaged in domestic service, but were instead conceptual-
ized as akin to health aides and thus entitled to compensation benefits in 
the event of injury.81 Here, however, the only difference between the claim-
ant’s duties and those of a babysitter was the age of the person for whom 
she cared. As the claimant’s responsibilities consisted primarily of prepar-
ing the patient for bed and monitoring her activities during the overnight 
period, with no medical care rendered, the court held that the employment 
fell squarely within the exception.82

IV. INJURIES IN COURSE OF EMPLOYMENT 
AND ARISING OUT OF EMPLOYMENT 

The second pillar of coverage, that is, whether the injury arose out of, 
and in the course of, employment, is the pivotal test of coverage. As a new 
Virginia case explains, setting forth the universal formulation, “The words 
‘arising out of’ . . . refer to the origin or cause of the injury while the 

79. Van Leer, 204 A.3d at 563 (noting that the claimant’s shifts consisted mostly of “sitting 
there, making sure [that Ms. Hudson was safe]”).

80. Id. at 562.
81. Id. The leading cases of recent vintage in this area were Dutrow v. WCAB (Heckard’s Cater-

ing), 632 A.2d 950 (Pa. Commw. 1993) (worker engaged to undertake cleaning at a private home, 
and babysitting, was an excluded domestic); and Viola v. WCAB (Welch), 549 A.2d 1367 (Pa. 
Commw. 1988) (worker “permanently” engaged by private party, to wit, a husband, to undertake 
home-health care and other personal assistance relative to his invalid wife, was not an excluded 
domestic).

82. Id. at 563–64. 
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language ‘in the course of’ pertains to the time, place, and circumstances 
under which the accident occurred.”83 The worker who has clocked in and 
is hard at work at the punch-press when injured will obviously meet this 
two-part test. Still, many gray areas exist that give rise to disputes. New 
cases from 2019, which are enriching to the knowledge of the specialist, 
fall into four categories. 

A. Assaults
A Virginia court held that an employee assaulted at work, for unknown 
reasons by an apparently psychotic individual, potentially sustained an 
injury arising out of his employment. The court’s test, one aligned with the 
majority, is that such an injury may arise out of employment if the work 
in question places the worker at an increased risk of such injury.84 There, 
the worker, King, was employed as an overnight attendant at a rest stop 
along an interstate highway. A former co-employee attacked him with a 
screwdriver and blinded him in both eyes. The assault occurred as claimant 
was finishing up an inspection of the rest stop and as he was returning to 
his secure area. The co-employee committed suicide the next day, and his 
motive was never established.85 

The Deputy Commissioner denied benefits, finding that the proofs of 
increased risk were too vague, weak, and stale to be persuasive that his 
all-night job at the rest stop placed him at some heightened risk of fall-
ing victim to criminal activity.86 The Commission (the final fact-finder) 
affirmed the Deputy Commissioner’s ruling, but on the grounds that, 
“because claimant knew his assailant, the attack was not random.” The 
Commission reasoned, in this regard, that “the assault could only arise out 
of the employment if assailant had been motivated directly by claimant’s 
job.”87 So reasoning, the Commission refused to consider whether claim-
ant’s employment generated a risk of assault.88 

The appellate court, however, reversed and remanded, finding that the 
Commission had incorrectly applied the “arising out of employment” 

83. King v. DTH Contract Servs., Inc., 823 S.E.2d 6, 10 (Va. Ct. App. 2019) (citing R & T 
Invs., Ltd. v. Johns, 321 S.E.2d 287 (Va. 1984)). 

84. Id. at 11. A minority approach, over the decades, has been to compensate assaults under 
the positional risk test. Under this analysis, as long as the circumstances and obligations of 
work place the worker in a position to be assaulted, the assault and injuries are conceived of 
as arising out of the employment. See, e.g., In re Question Submitted by the United States 
Ct. of Appeals for the Tenth Circuit v. Martin Marietta Corp., 759 P.2d 17 (Colo. 1988). Of 
course, assaults from purely personal, “imported” risks are never deemed to have arisen out 
of employment. 

85. Id. at 9.
86. Id.
87. Id. at 9–10.
88. Id. at 10. 
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test. If claimant successfully showed that the conditions of employment 
“increased [the] risk of assault,”89 he could, in the context of an unexplained 
attack, establish that his injuries arose out of the employment. Of course, 
an assault injury does not arise out of employment when it is personally 
motivated.90 But simply because claimant knew his assailant did not mean, 
as held by the Commission, that the assault was personally motivated. 
Indeed, an examination of Virginia precedents “demonstrate[s] that when 
the assailant’s motive is unknowable, the claimant does not have to affir-
matively establish that the assailant’s motive is not personal.”91 As the per-
sonal motivation element was not involved in claimant’s case, this “means 
claimant can establish the assault arose out of the employment when the 
employment increased the risk of assault.”92 The court thus remanded the 
case to the Commission to consider claimant’s argument that his job placed 
him at greater risk of assault. 

B. Telecommuting and the Arising out of Employment Test 
Compensability of injuries under workers’ compensation laws, suffered by 
telecommuters, emerged as an issue roughly a decade ago. Several court 
decisions among the states are now available to guide the critical analysis.93 
Generally, a worker laboring, by design, at a fixed-site home office, who 
sustains an injury, is considered to have sustained such an injury in the 
course of employment. This is so unless some abandonment of work has 
been committed. 

In a 2019 case, the First District Court of Appeal of Florida, breaking 
with the general rule, held that a claimant, who had tripped over her dog 
while working from home, was not entitled to benefits, as the risk to which 
she was exposed did not arise from her employment.94 The claimant, a 
workers’ compensation claims adjuster, worked from home and one day fell 
over her dog while reaching for a cup, injuring her knee, hip, and shoul-
ders.95 The claim was initially denied, but the JCC found the injury to 
be compensable and the employer appealed. The appellate court reversed, 
finding in the employer’s favor. 

89. Id. at 11. 
90. Id. at 12. The court, in this regard, noted that a claimant may demonstrate that his 

assault injuries arose out of the employment by showing, as here, increased risk, or that the 
assault was directed against him because of his employment, but “both types of claims are 
defeated if the assailant’s motive is personal to the claimant.” Id. (citing Richmond Newspa-
pers, Inc. v. Hazelwood, 457 S.E.2d 56 (Va. 1995)). 

91. Id. 
92. Id. at 13.
93. David B. Torrey, Telecommuter Injuries and Compensability Under State Workers’ Compen-

sation Acts (Seminar Paper, Am. Soc. of Work. Comp’n Prof., 2013 Ann. Conf., Mar. 22, 2013), 
available at www.davetorrey.info (last visited Mar. 16, 2020). 

94. Sedgwick CMS v. Valcourt-Williams, 271 So. 3d 1133 (Fla. 2019).
95. Id. at 1135. 
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Before the JCC and court, the parties agreed that the claimant had been 
injured during work hours and that her coffee break was a permissible 
comfort break. However, the court emphasized that an accidental injury 
arises out of employment “if work performed in the course and scope 
of employment is the major contributing cause of the injury or death,” 
and that an accident is compensable “only if the employment necessarily 
expose[d] claimant to conditions that would substantially contribute to the 
risk of injury and to which the claimant would not normally be exposed 
during his nonemployment life.”96 The court went on to admonish that,  
“[i]f any ambiguity remains, we hope to remove it now: For any injury to be 
compensable, it must ‘arise out of’ the employment; there must be—as the 
statute says—‘occupational causation.’”97 The court further declared that 
“the risk at issue—that [the claimant] would trip over her own dog in her 
own kitchen while reaching for a coffee cup—was not a risk her employ-
ment introduced.”98 For this reason, the court concluded that the injury did 
not arise out of the employment.

Two vociferous dissents rejected the reasoning applied by the major-
ity. The first dissent emphasized that never before, under Florida law, had 
work injuries arising from a “neutral risk” (that is, a risk neither uniquely 
work-related nor exclusively personal) such as here, been deemed non-
compensable; instead, it would have held that the claimant’s injury was, in 
fact, incident to her at-home employment.99 It further cautioned that the 
elimination of compensability for such injuries would serve only to expose 
employers and co-employees to potential civil actions.100 This would be so 
because the exclusive remedy would not apply in such situations. Mean-
while, a second dissent posited that the claimant’s slip-and-fall was fore-
seeable, and thus compensable, in consideration that the employer knew 
or should have known that she might have pets at home.101 Notably, the 
claimant subsequently appealed to the Supreme Court of Florida, which 
denied her petition for review.102  

C. Injury Aggravated by Lack of Medical Treatment
The Tennessee Supreme Court held that an employer’s failure to use an 
available automated external defibrillator (AED) device in the wake of 

 96. Id. 
 97. Id. at 1137. 
 98. Id. at 1138.
 99. Id. at 1138–39 (Bilbrey, J., dissenting).
100. Id. at 1148 (“Clever attorneys could bring civil actions against employers for work-

place falls caused by tripping over another’s property, failing to provide safe footwear, failing 
to have non-skid flooring, failing to inspect, failing to maintain the premises, and the myriad 
of other grounds asserted for premises liability.”). 

101. Id. at 1155 (Makar, J., dissenting).
102. Valcourt-Williams v. Sedgwick CMS, 2019 WL 5546111, at *1 (Fla. Oct. 28, 2019). 
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its employee’s non-work-related cardiac arrest, which failure purport-
edly resulted in brain damage, did not constitute such an omission that 
the employee’s injury arose out of the employment.103 This case presents 
what has been termed by scholars as a “mixed risk” situation—that is, one 
where “a personal cause and an employment cause combine to produce the 
harm.”104 

The claimant, Chaney, was employed in an office job for employer Team 
Technologies. While in the midst of her work, she developed a non-work-
related cardiac condition, went into cardiac arrest, and became uncon-
scious.105 Agents of the employer came to her aid, and she was eventually 
revived by EMTs and then taken away to the hospital. While the employer 
thus provided medical assistance, it did not use its AED device as part of 
such care.106 Claimant, in any event, survived, but, because of lack of oxy-
gen, sustained brain damage. 

Claimant sought workers’ compensation, alleging that her employer, as 
part of its broader, acknowledged duty to provide emergency care to injured 
employees, had a duty to use the AED. Claimant argued that employer had 
breached this duty and that she suffered injury as a result—thus, one aris-
ing out of her employment.107 The trial court denied summary judgment 
to the employer, but the Supreme Court reversed. While an employer has 
a duty to come to the aid of a stricken worker,108 “a reasonableness standard 
must be read into this rule”109—the duty extends only to “reasonable medi-
cal assistance,110 and does not encompass every possible potential remedy. 
And, notably, Tennessee tort law precedent had held that simply because 
an enterprise maintains an AED unit on its premises does not mean that 
it is obliged to use it in the event of an emergency.111 As far as the court 
was concerned, that precedent, along with its analysis, “also applies to an 

103. Chaney v. Team Techs., Inc., 568 S.W.3d 576 (Tenn. 2019).
104. Baiguen v. Harrah’s Las Vegas, LLC, 426 P.3d 586, 590 (Nev. 2018) (citing 1 Arthur 

Larson & Lex J. Larson, Larson’s Workers’ Compensation Law § 4.01, at 4-2 (rev. ed. 
2017). 

105. Id. at 578.
106. Id. 
107. Id. The precise allegation was that “her employer’s failure to use the AED and/or its 

failure to train or hire an employee able to use an AED delayed resuscitation efforts, causing 
Chaney to sustain a brain injury.” 

108. Id. See Vanderbilt Univ. v. Russell, 566 S.W.2d 230 (Tenn. 1977) (holding that “when 
an employee becomes helpless at work because of illness or other cause unrelated to her 
employment, needs medical assistance to prevent further injury, and the employer can make 
such medical assistance available but does not do so, then any disability caused by this failure 
of the employer is considered to have ‘arisen out of and in the course of employment’”). 

109. Chaney, 568 S.W.3d at 580. 
110. Id. at 581. 
111. Id. (citing Wallis v. Brainerd Baptist Church, 509 S.W.3d 886 (Tenn. 2016) (“[W]e 

have held [in Wallis] that a business has neither a statutory nor a common law duty to use an 
acquired AED to assist a patron.”)). 



Recent Developments in Workers’ Compensation and Employers’ Liability Law 487

employer-employee relationship.”112 As the employer did not have this 
duty to its worker, the resultant further injuries from not using the AED 
did not arise out of her employment.113

D. Idiopathic Falls Versus Unexplained Falls
Lawyers and judges have dealt for decades with the thorny issue of “idio-
pathic” and unexplained falls.114 Under the traditional analysis, these occur-
rences are treated differently. Importantly, the term “idiopathic” in this 
context refers to a medical condition unique to the worker,115 as opposed 
to “of unknown origin.” On the one hand, in the majority of states, if such 
a condition, like passing out, is the cause of injuries sustained in a resultant 
fall, the injury is said not to have “arisen” out of the employment unless the 
circumstances of work somehow increase the risk of injury.116 A minority 
approach is to compensate any resultant injury, such as simply striking one’s 
head on a cement floor.117 If, on the other hand, the fall is truly unexplained, 
the analysis is completely different. In this regard, a presumption exists, 
under the majority view, that the injury arose out of the employment.118 

The Utah Supreme Court held that in such an unexplained fall case, the 
claimant need only show that he or she was in the course of employment 
at the time of the fall for the resulting injury to be compensable.119 Spe-
cifically, the court “need only determine whether the employee’s employ-
ment can be considered ‘a condition out of which the event arises.’”120 In 
so ruling, the court justified its decision by citing precedent that adopted 
this positional risk approach121 and by rejecting the employer’s novel argu-
ment that the only risks covered by workers’ compensation are those “sus-
tained as a result of exposure to risk ‘to which the general public is not 
exposed.’”122 

There, the claimant, Wilson, an office worker, was injured while walk-
ing on the flat, dry surface of the parking lot adjacent to her employer’s 

112. Id. at 583.
113. Id. at 585. 
114. See generally Loren Direnfeld, David B. Torrey, Jim Black, LuAnn Haley, & Christo-

pher Brigham, Fit Vs Faint: Assessing Work Causation in “Idiopathic Fall” Cases, in AMA Guides 
Newsl. (AMA Sept./Oct. 2014). 

115. See, e.g., Graber v. Dillon Cos., 439 P.3d 291, 297 (Kan. 2019). 
116. Direnfeld, Torrey et al., supra note 114, at 8. 
117. Id. at 15. 
118. Arizona is a state that maintains this rule. See id. at 11. A 2019 Kansas case sets forth 

the classic Larson treatise explanation of the difference between idiopathic falls and unex-
plained falls. 

119. Intercont’l Hotels Grp. v. Utah Labor Comm’n, 448 P.3d 1270 (Utah 2019).
120. Id. at 1276. 
121. Id. (quoting Buczynski v. Indus. Com’n of Utah, 934 P.2d 1169, 1172 (Utah Ct. App. 

1997)). 
122. Id. at 1275. 
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office. She tripped and fell, injuring her foot and requiring the amputa-
tion of a toe. The employer argued that the claimant should be required 
to show how walking in the parking lot constituted an increased risk of 
injury for her occupation over that of others using the lot.123 The compen-
sation authorities and the court, however, all rejected this argument. The 
court recognized that an injury must arise out of employment and that 
the “arising out of” test is one of work causation.124 However, the court 
insisted that its precedents established, in essence, a “but for” test of causa-
tion. “We hold,” the court stated, “that a slip-and-fall accident arises out of 
employment where the employee slips and falls in a place, and at a time, in 
which the employee would not otherwise have been but for the employee’s 
employment obligations. Because Ms. Wilson slipped and fell in a parking 
lot on her way to work—a place she would not have been were she not 
obligated to report to work on the day of the accident—we hold that her 
accident arose out of her employment.”125 

Similarly, the Kansas Supreme Court in 2019 held that injuries sustained 
in unexplained falls do indeed arise in the course of employment.126 The 
court rejected the employer’s argument that a 2011 amendment to the 
law, which provided that idiopathic fall injuries are not within the course 
of employment, captured unexplained fall cases. There, the claimant, Gra-
ber, was employed as a forklift operator for employer Dillon Companies. 
He attended a safety committee meeting at the company’s headquarters. 
Near the end of the all-day session, he went to use the men’s room, located 
near a stairway of the second floor but, thereafter, was found with serious 
injuries at the bottom of the stairs. Graber had no recollection of falling, 
and no evidence of a defect in the staircase was ever identified.127 The ALJ 
awarded benefits, but the Board reversed, concluding that the idiopathic 
fall exception of the amended statute captured unexplained falls as well.128 
The intermediate and supreme court, however, reversed and restored the 
award. The supreme court stressed that “idiopathic” refers to a personal 
medical condition.129 Falls which are totally unexplained, as here, are dis-
tinguishable. Further, such falls had always been held compensable under 
the Kansas Act, and the preclusion of idiopathic fall injuries would not be 
read to exclude unexplained falls.130

123. Id. 
124. Id. at 1274–75. 
125. Id. at 1277. 
126. Graber v. Dillon Cos., 439 P.3d 291 (Kan. 2019). 
127. Id. at 293. 
128. Id. at 293–94. 
129. See id. at 296–99. 
130. Id. at 300. 
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The Iowa Supreme Court, in contrast to the Utah and Kansas courts, 
addressed a true idiopathic fall scenario. It held that an idiopathic fall 
onto a normal, flat surface can potentially constitute an injury arising in 
the course of employment if, as a matter of fact, the flat surface somehow 
increased the risk of injury from the fall.131 Under this formulation, no per 
se rule exists that a fall onto a normal, flat surface is or is not compensable. 
There, the claimant, Bluml, was a restaurant shift supervisor who suffered 
from a non-defined, pre-existing seizure disorder. In the midst of his work, 
handling a customer’s order, he experienced a seizure and fell backwards, 
striking the back of his head on the floor and sustaining a serious brain 
injury.132 The workers’ compensation authorities and lower court all denied 
benefits, ruling that, as a matter of law, injuries from falls from a standing 
position to a hard, flat surface do not arise in the course of employment.133 
The Supreme Court, however, reversed and remanded. The court, noting 
that it had not addressed idiopathic falls in twenty years,134 held that no per 
se rule exists in this area. After examining decisions from several states, the 
court was persuaded that whether a hard, flat surface increases the risk of 
injury in an idiopathic fall is a factual inquiry to be addressed on a case-by-
case basis.135 The court, accordingly, remanded for a determination based 
on this test. Presumably, under this formulation, expert testimony must be 
adduced. In the end, however, the Iowa legislature, in reaction, amended 
the law to exclude idiopathic falls from compensability.136 

V. BASIS, FORM, AMOUNT, AND PERIOD OF COMPENSATION

A. Ohio: Effect of Voluntary Job Abandonment on Disability Payments 
The Ohio Supreme Court, overruling its precedents, in 2018 held that an 
injured worker who, in the midst of his disability, voluntarily abandons his 
employment, is no longer entitled to temporary total disability (“TTD”).137 
The court specifically reversed its prior position that “a claimant can abandon 

131. Bluml v. Dee Jay’s Inc., 920 N.W.2d 82 (Iowa 2018). 
132. Id. at 83. 
133. Id. at 84. 
134. Id. at 83. 
135. Id. at 91 (“[T]here is no hard-and-fast rule in Iowa that idiopathic falls onto level 

floors are never compensable. Nor is there a legal principle that idiopathic falls to hard floors 
are always compensable. Rather, the claimant may recover if he or she proves that “a condition 
of his [or her] employment increased the risk of injury.”).

136. See Iowa Code §  85.61. The motivation for the change to the law, along with an 
elaborate account of the legislative debate, is found in the blog post Laura Belin, Where 
Things Stand with Republican Bills Targeting Iowa Workers, Bleeding Heartland Blog (Apr. 11, 
2019), https://www.bleedingheartland.com/2019/04/11/where-things-stand-with-republican 
-bills-targeting-iowa-workers. 

137. State ex rel. Klein v. Precision Excavating & Grading Co., 119 N.E.3d 386 (Ohio 
2018).
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a former position of employment only if the claimant was physically capable 
of doing the job at the time of the alleged abandonment.”138 The worker in 
the case had sustained an injury, experienced disability, but then followed 
through on a plan to move to a different state. By doing so, he forfeited his 
disability payments. The court’s decision stands in contrast to laws such as 
that of Pennsylvania, where an injured worker, still in the midst of his dis-
ability, is considered “damaged goods” in the employment marketplace and 
enjoys a presumption of continuing disability.139 Under such a regime, a for-
feiture would not have followed. 

The claimant, Klein, worked for Precision Excavating. Prior to his injury 
he had told his employer that he would be quitting in about two weeks to 
move to Florida—to live with his mother, investigate other work opportu-
nities, and enjoy better weather.140 Shortly thereafter, Klein sustained seri-
ous injuries in a fall, breaking ribs and puncturing a lung. He was disabled 
from work but followed through without delay on his separation from 
work and his move to Florida.141 The workers’ compensation authorities 
granted only a limited claim, with TTD benefits suspended due to “vol-
untary abandonment,” that is, the date he moved to Florida.142 The Court 
of Appeals reversed, citing the non-disqualification language quoted above 
and ruling that the claimant was disabled from his labor job at the time 
of his move and his TTD was not to be forfeited.143 The Supreme Court, 
however, reversed the Court of Appeals and restored the limited award, 
overruling two prior precedents that had provided that a worker does not 
voluntarily abandon work that he cannot perform.144 The Court stated that, 
in retrospect, “both decisions were wrongly decided at the time . . . [and] 
they defy practical workability. . . ”145 and “contradict a fundamental tenet 
of [TTD] compensation: that the industrial injury must cause the worker’s 
loss of earnings.”146 When an injured and disabled worker undertakes a vol-
untary abandonment, “the voluntary abandonment—and not the injury—
causes the loss of wages.”147 

138. Id. at 388. That declaration had been made in State ex rel. Reitter Stucco, Inc. v. Indus. 
Comm’n, 881 N.E.2d 861 (Ohio 2008).

139. Eljer Industries v. WCAB (Evans), 707 A.2d 564 (Pa. Commw. 1998).
140. Klein, 119 N.E.3d at 388. 
141. Id. 
142. Id. at 389.
143. Id.
144. See.Reitter Stucco, Inc., 881 N.E.2d 861; State ex rel. OmniSource Corp. v. Indus. 

Comm., 865 N.E.2d 41 (Ohio 2017). 
145. Klein, 119 N.E.3d at 390. 
146. Id. 
147. Id. 
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B. Compensability of Medical Marijuana in New Hampshire and Maine 
An increasing number of states have authorized the use of marijuana for 
medicinal purposes.148 In these states a serious conflict seems to exist as 
while the state may authorize marijuana, the federal government still con-
siders marijuana to be illegal. Employers and carriers have struggled with 
the proposition that they must reimburse for medical marijuana when 
federal law considers the agent illicit. In 2015, an appellate court in New 
Mexico held that no insurmountable conflict of laws existed. In that case, 
the court rejected the argument that the federal Controlled Substances Act 
(“CSA”) trumped any requirement that the employer subsidize the costs of 
medical marijuana because the federal Department of Justice enforcement 
memos rendered the prospect of prosecution under the CSA to be specu-
lative.149 In a 2018 Maine case, however, the Supreme Judicial Court held 
that, where an employer is subject to an order that would require it to sub-
sidize an employee’s acquisition of medical marijuana, a positive conflict 
does indeed exist between federal and state law, and thus the CSA preempts 
the Maine Medical Use of Marijuana Act (MMUMA).150 

In 2019, the New Hampshire Supreme Court held that a carrier was not 
prohibited from reimbursing a claimant for the cost of purchasing medi-
cal marijuana under state law.151 The worker had sustained an injury to his 
lower back in 1991 and subsequently received a permanent impairment 
award in 1996. He had since continued to suffer ongoing pain as a result 
of his injury and experienced negative side effects from taking opiates. For 
this reason, he was approved as a patient for the state’s therapeutic can-
nabis program. The claimant purchased medical marijuana and requested 
reimbursement from the workers’ compensation carrier, which denied 
payment on the pivotal statutory grounds that the treatment was not rea-
sonable, necessary, or causally related to the injury.152 A hearing officer 
and then the Appeals Board affirmed the carrier’s denial; the Board noted 
that possession of marijuana remains a federal crime and that state law 
did not require health insurance carriers, including workers’ compensation  

148. For a review of the states that have, in the course of 2019, considered changes to their 
medical marijuana laws, see NCCI Regulatory and Legislative Trends Report 5 (July 
2019), https://www.ncci.com/Articles/Documents/II_Regulatory-Legislative-Trends2019.pdf 
(noting that, in 2019, “at least 20 states considered legislation to legalize marijuana for medi-
cal and/or recreational purposes”). 

149. Lewis v. Am. Gen. Media, 355 P.3d 850, 858 (N.M. Ct. App. 2015); see Appeal of 
Panaggio, 205 A.3d 1099, 1104 n.2 (N.H. 2019) (citing David W. Ogden, Deputy Attorney 
General, Memorandum: Investigations and Prosecutions in States Authorizing the Medical Use of 
Marijuana (Oct. 19, 2009); James M. Cole, Deputy Attorney General, Memorandum: Guidance 
Regarding Marijuana Enforcement (Aug. 29, 2013). 

150. Bourgoin v. Twin Rivers Paper Co., 187 A.3d 10 (Me. 2018).
151. Appeal of Panaggio, 205 A.3d 1099 (N.H. 2019).
152. Id. at 1101.
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carriers, to reimburse any claims for therapeutic use of cannabis. The 
Supreme Court reversed in part and remanded in part. 

On appeal to the Supreme Court, the claimant argued that, absent 
express statutory language to the contrary, the carrier was required to pay 
for reasonable medical care, including marijuana. Notably, the carrier did 
not challenge the Board’s finding that the cannabis was reasonable and 
medically necessary; instead, it argued that the clear purpose of the con-
trolling statute, a proviso of the medical marijuana law, was to “prevent 
any reimbursement of medical marijuana by any entity that would be 
subject under contract or law to pay.”153 Ultimately, the court determined 
that, “Although the statute does not create a right to reimbursement . . . 
nor require any of the listed entities to participate in the therapeutic can-
nabis program, neither does it bar any of those entities from providing 
reimbursement.”154 Indeed, the court noted that, to deny reimbursement 
under such circumstances would deny the claimant his right to medical 
care deemed reasonable under the state’s workers’ compensation statute. 

The court was further persuaded that the Board had erred where basing 
its decision, in part, on the fact that possession of marijuana is illegal under 
federal law. The court concluded that the Board had failed to sufficiently 
articulate any law that supports the notion that reimbursing medical mari-
juana costs would expose an insurance carrier to potential criminal pros-
ecution.155 For this reason, the court remanded the matter to the Board 
for further articulation of the law that supported its legal conclusion. As of 
March 2020, the Appeals Board had seemingly made no ruling. Presum-
ably it will follow the Maine Supreme Court and hold that federal law stills 
criminalizes medical marijuana. 

VI. EXCLUSIVE REMEDY

As noted at the outset, in exchange for imposition of liability regardless 
of fault, injured workers and their dependents are limited, as their exclu-
sive remedy, to the insurance benefits available under the workers’ com-
pensation law. The parameters of the exclusive remedy are always being 
contested. 

153. Id. at 1102; see N.H. Rev. Stat. Ann. § 126-X:3, III(a) (“Nothing in this chapter shall 
be construed to require . . . [a]ny health insurance provider, health care plan, or medical 
assistance program to be liable for any claim for reimbursement for the therapeutic use of 
cannabis.”). 

154. Id. 
155. Id. at 1105.
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A. Oklahoma: Intentional Torts Not Included Within the Exclusive Remedy
In a 2019 case, the Oklahoma Supreme Court held that injuries that an 
employer knows are “substantially certain” to occur fall within the state’s 
intentional tort exception to the exclusive remedy.156 The court, in so hold-
ing, was construing a 2010 amendment to the law which defined the nature 
of an intentional tort. A cognizable claim of intentional tort set forth that 
the employer acted with “willful, deliberate, [and] specific intent” to harm 
the employee. A claim that the employer acted with “substantial certainty” 
that its acts would cause harm was not cognizable.157 As far as the court 
was concerned, however, a claim that the employer acted with “substantial 
certainty” did constitute an allegation of intentional harm. The court, in 
essence, refused to accept the statutory dichotomy.158 

The worker sustained fatal injuries when he fell from the roof of a three-
story building. His estate then brought a wrongful death action against the 
employer, alleging that the worker’s death resulted from the employer’s 
intentional tort. Specifically, the estate claimed that the employer knew 
that the fall-protection lanyard system that it required its employees to use 
“would lead to Decedent’s death” and that the employer’s “actions were 
willful, wanton, and intentional.”159 The trial court dismissed the estate’s 
suit, finding that it was barred by the Oklahoma Act’s exclusive remedy 
provision and concluding that the suit did not fall within the Act’s inten-
tional tort exception, which requires “willful, deliberate, specific intent of 
the employer to cause injury.”160 The court agreed that the complaint’s alle-
gations met the substantial certainty conceptualization of an intentional 
tort, but noted that such allegations are insufficient to make out a claim 
under the 2010 amendment.161 An intermediate appellate court reversed 
the trial court’s determination, finding that the Oklahoma legislature vio-
lated the state Constitution’s ban on special laws when it defined an “inten-
tional tort,” for purposes of the Act, “much narrower than the definition 
utilized in a garden-variety intentional tort action.”162 

On further appeal, however, the state supreme court declined to address 
this constitutional question and endeavored to interpret the Act in a man-
ner that would avoid constitutional concerns. The court, in this regard, 
explained that, by using the words “willful, deliberate, specific intent of the 

156. Wells v. Okla. Roofing & Sheet Metal, L.L.C., 457 P.3d 1020 (Okla. 2019). 
157. 85 Okla. Stat. tit. 85 § 12.
158. The court’s nullification calls to mind the remark by Judge Calabresi that early com-

mon law courts believed that legislatures lacked the “intent (or even competence) to make . . . 
fundamental changes in the common law.” Guido Calabresi, A Common Law for the Age 
of Statutes 4 & n.15 (1982). 

159. Id. at 1023. 
160. 85 Okla. Stat. tit. 85 § 12.
161. Id.
162. Wells v. Okla. Roofing & Sheet Metal, L.L.C., 457 P.3d 1020, 1024 (Okla. 2019). 
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employer to cause such injury,” the legislature “unequivocally intended to 
convey that the employer must have determined to injure an employee and 
used some means appropriate to that end; and that there must be a delib-
erate intent.”163 Yet, under the common law, substantial certainty to cause 
harm did constitute such intentionality. And, the court declared, “The defi-
nition of ‘intentional,’ . . . remains fixed and excluded from our compensa-
tion laws since before adoption of the compensation scheme and therefore, 
controls its meaning.”164 As for the employer’s, trial court’s and dissent’s 
insistence that a difference existed between deliberate intent and substan-
tial certainty, the court declared, “The belief that one has a different level 
or degree of a tortious act, and thereby concluding that specific intent and 
substantial certainty are different animals, is a fallacy.”165 The court thus 
reversed. And, as the trial court had stated that the allegations made out a 
substantial certainty case, the case was remanded for further proceedings 
to the district court.166 

B. Massachusetts: Canada Not Immune from Consulate Worker’s Tort Suit 
In a 2019 case,167 a federal appeals court held that the Foreign Sovereign 
Immunities Act (“FSIA”)168 did not preclude an injured worker from pursu-
ing tort remedies against her employer, Canada, after it had failed to insure 
for workers’ compensation. The case was one of first impression. Yet, the 
appeals court was able to find guidance in the leading 1992 case from the 
U.S. Supreme Court that clarifies that not every act of a foreign govern-
ment is entitled to immunity; to the contrary, some such acts reflect com-
mercial activity to which immunity does not apply.169 

The claimant in that case, an American citizen who worked at the Cana-
dian consulate in Boston, was injured when she tripped and fell over a cord 
that her coworker failed to secure to the floor. Pursuant to its own national 
workers’ compensation system, Canada paid the claimant her full salary for 
several months after the accident. Sometime thereafter, however, Canada 
determined that the claimant was able to return to work and ceased pay-
ing her benefits. The claimant then filed an administrative claim against 

163. Id. at 1028. 
164. Id. at 1027. 
165. Id. at 1029.
166. Id. 
167. Merlini v. Canada, 926 F.3d 21 (1st Cir. 2019). 
168. See 28 U.S.C. § 1602 et seq.
169. Merlini, 926 F.3d at 34–35; see Republic of Argentina v. Weltover, Inc., 504 U.S. 607 

(1992) (noting that default-in-payment action by bond issuers against the Republic of Argen-
tina was not barred by FSIA; that country’s participation in bond market was excluded “com-
mercial activity”). 
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the Massachusetts Workers’ Compensation Trust Fund (“Fund”), which 
provides for the payment of benefits for employees whose employers are 
“uninsured” for purposes of the Massachusetts Act. 

An administrative judge found that the claimant was entitled to ongoing 
incapacity benefits from the Fund, but the Review Board reversed. The 
Board offered two independent reasons for reversing the administrative 
judge. First, the Board held that Canada was not “uninsured” for purposes 
of the Act because it had sovereign immunity.170 Second, the Board con-
cluded that the Fund cannot be liable if an employee is entitled to work-
ers’ compensation benefits in any other jurisdiction. The Massachusetts 
Appeals Court affirmed the Board’s decision, but only on the basis that 
the claimant was not entitled to benefits from the Fund given that she was 
“entitled to benefits in another jurisdiction—namely, Canada.”171 

The claimant did not appeal the Massachusetts Appeals Court’s ruling. 
Instead, she sued Canada for damages in federal district court, citing a pro-
vision in the Massachusetts Act that allows for tort suits against uninsured 
employers.172 The district court dismissed the suit for lack of jurisdiction, 
noting that, under the FSIA, Canada is “‘presumptively immune’ from lia-
bility in federal courts of the United States.”173 On further appeal, however, 
the First Circuit reversed. 

The appellate court held that FSIA’s “commercial activity” exception174 
applied to the worker’s claim given that she was “a United States citizen 
whom Canada employed in Boston as clerical staff.”175 The court explained 
that “a sovereign’s conduct constitutes ‘commercial activity’ if ‘the particu-
lar actions that the foreign state perform[ed] (whatever the motive behind 
them) [were] the type of actions by which a private party engages in ‘trade 
and traffic or commerce.’” Applying this test, the court concluded that 
Canada engaged in “trade and traffic or commerce” when it opted not to 
purchase workers’ compensation insurance. The court reasoned that the 

170. Merlini, 926 F.3d at 24; see Mass. Gen. Laws ch. 152 § 65(2)(e) (providing that pro-
ceeds from the fund may be used to pay benefits “resulting from approved claims against 
employers subject to the personal jurisdiction of the commonwealth”). 

171. Merlini, 926 F.3d at 24.
172. Mass. Gen. Laws ch. 152, § 66; see Thorson v. Mandell, 525 N.E.2d 375, 377 (Mass. 

1988) (“An employer is liable in tort to an employee without proof of negligence if the 
employer is required to maintain workers’ compensation insurance and fails to do so (or fails 
to become a licensed self-insurer) and the employee sustains an injury arising out of and in 
the course of the employment.”). 

173. Merlini, 926 F.3d at 25. 
174. 28 U.S.C. § 1603(d).   
175. Merlini, 926 F.3d at 34 n.7, 37–38.
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decision by employers about their approach to insuring themselves against 
their employees’ workplace injuries impacts the overall financial wellbeing of 
the employers’ businesses and generally concerns parties (namely, their busi-
nesses’ employees) who have commercial expectations about the recourse that 
they will have against their employers in the event that they suffer a workplace 
injury.176 

Thus, the court held that the FSIA did not preclude the worker’s suit 
against Canada from moving forward.

C. Iowa: Bad Faith Claim Against Third-Party Administrator Barred by 
Exclusive Remedy 
In 2019, the Iowa Supreme Court held that third-party claims administra-
tors cannot be held liable in bad faith for failing to pay workers’ compen-
sation benefits.177 Such bad faith actions are cognizable as against carriers 
and self-insureds,178 but the court refused to expand such liability to third-
party administrators. 

The worker in the 2019 case was injured in a motor vehicle accident 
while working. When he filed a claim for workers’ compensation benefits, 
his employer and its insurance carrier denied benefits, citing the “coming 
and going” rule. The Workers’ Compensation Commissioner ultimately 
awarded the claimant benefits, and the claimant subsequently filed a bad-
faith action against his employer’s workers’ compensation carrier and its 
third-party administrator.

The action was removed to a federal court, which then certified the fol-
lowing question of first impression to the Iowa Supreme Court: “In what 
circumstances, if any, can an injured employee hold a third-party claims 
administrator liable for the tort of bad faith for failure to pay workers’ com-
pensation benefits?”179 The state supreme court explained that “workers’ 
compensation bad-faith claims are considered ‘first-party bad faith’ claims 
because of their statutory and regulatory genesis.”180 But the Iowa Act, the 
court continued, does “not impose ‘affirmative obligations’ on third-party 
administrators” like it does on insurers.181 Thus, the court could discern 
no justification for extending bad-faith tort liability to third parties given 
that third-party administrators are “not in an insurer/insured relation-
ship with anyone,” do not “have to meet rigorous financial requirements,” 

176. Merlini, 926 F.3d at 33. 
177. De Dios v. Indem. Ins. Co. of N. Am., 927 N.W.2d 611 (Iowa 2019).
178. See Boylan v. Am. Motorists Ins., 489 N.W.2d 742 (Iowa 1992) (noting that workers’ 

compensation carriers may be sued in civil bad faith claims actions); Reedy v. White Consoli-
dated Indus., Inc., 503 N.W.2d 601 (Iowa 1993) (explaining that enterprises which self-insure 
for workers’ compensation may be sued in civil bad-faith claim actions). 

179. De Dios, 927 N.W.2d at 613.
180. Id. at 619. 
181. Id. 



Recent Developments in Workers’ Compensation and Employers’ Liability Law 497

and are not “under the ongoing supervision of the workers’ compensation 
commissioner.”182 

D. Louisiana: Illegally Employed Minors Limited to Workers’ Compensation 
Remedy 
The Louisiana Supreme Court, seeking to resolve a conflict among com-
peting circuits, held that a minor who was both hired in violation of the 
Child Labor Law, and injured while performing a task forbidden by that 
law, was barred by the exclusive remedy from suing his employer.183 The 
worker, Griggs, was fourteen when hired by the party rental service Bounce 
N’ Around Inflatables to assist in the delivering and cleaning of such novel-
ties. He sustained serious injuries when he fell from an inflatable that was 
being moved by a forklift.184 Notably, in Louisiana, a fourteen-year old 
is allowed to work, but only during non-school hours and only when the 
employer has secured a permit.185 Under the same law, no minor under 
the age of sixteen may be employed “[i]n or about, or in connection with 
power-driven machinery.”186 Bounce N’ Around had not secured a work 
permit for Griggs and did not contest the proposition that the accident 
occurred while he was undertaking forbidden work. The employer’s work-
ers’ compensation carrier paid benefits voluntarily.187  

Griggs’ mother then sued the employer in tort for the injuries sustained 
by Griggs. Bounce N’ Around sought immunity pursuant to the exclusive 
remedy, but the case proceeded to a bench trial. The trial judge awarded 
damages and rejected the proposition that the employer could gain immu-
nity in this situation.188 The state’s First Circuit Court of Appeal, however, 
reversed. The court cited its precedent that held that, even when the origi-
nal hiring was illegal, the injured worker is barred from a tort remedy.189 
Griggs appealed, but the Supreme Court affirmed. True, two Third Cir-
cuit Court of Appeals decisions had read the leading precedent to allow 
such cases,190 but the court agreed with the First Circuit and its precedent. 
Notably, the source of the conflict was a 1983 decision of its own. There, 
the court held that immunity applies and that a tort suit is barred when the 

182. Id. at 620.
183. Griggs v. Bounce N’ Around Inflatables, LLC, 281 So. 3d 628 (La. 2019).
184. Id. at 629. 
185. Id. 
186. Id. 
187. Id. 
188. Id. at 630. 
189. See Noble v. Blume Tree Servs., Inc., 646 So. 2d 441 (La. Ct. App. 1994), writ denied, 

650 So. 2d 252 (La. 1995). 
190. See Evert v. Ga. Cas. & Sur. Co., 548 So. 2d 358 (La. Ct. App. 1989), writ denied, 551 

So. 2d 1339 (La. 1989); Patterson v. Martin Forest Prods. Inc., 774 So. 2d 1148 (La. Ct. App. 
2000), writ denied, 787 So. 2d 311 (La. 2001). 
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injury occurs in a manner forbidden by the child labor laws. However, the 
case specifically left hanging the question of whether the exclusive remedy 
applied when the original contract was illegal.191 

The court noted that the Louisiana Act provides, as to the definition of 
“‘Employees Covered,’ every person performing services arising out of and 
incidental to his employment.”192 No exceptions were listed in the statute, 
and no exception to such coverage was featured in the law, and the legis-
lature had admonished that the law was not to be liberally construed.193 
The court therefore overruled the Third Circuit decisions allowing such 
suits.194 The dissent argued strenuously that, in the present case, a valid 
contract of employment never existed in the first place, so “every person” 
should not be read to include the unfortunate minor.195 

E. Rhode Island: Pranking Co-worker Immune from Negligence Suit 
The Rhode Island Supreme Court held that a claimant was barred from 
filing a suit at common law against a culpable co-employee where he had 
received workers’ compensation benefits in relation to the same injury 
and that no exception to the exclusive remedy existed for intentional acts, 
including those of co-employees.196 There, the plaintiff, Mello, and his co-
worker, Killeavy, had enjoyed a friendly relationship, often engaging in 
horseplay and practical jokes while on the job. In 2016, the two men were 
both laboring at the same job site. Attempting to undertake a prank, Kil-
leavy poured gasoline onto a bathroom floor while Mello occupied a stall. 
Unbeknownst to Killeavy, however, the gasoline had flowed into the stall, 
and, when the same was ignited, Mello was injured, leaving him unable to 
work for more than one year.197 Mello was paid compensation voluntarily. 

Mello thereafter filed a complaint against Killeavy, alleging negligence, 
and the latter sought summary judgment based on the exclusive rem-
edy. Mello responded that, because Killeavy was on a lunch break at the 
time the injury occurred, he could not be considered an employee at the 
moment of injury, but was instead properly conceptualized as a third party. 
The trial court granted summary judgment.198

On appeal, Mello reiterated his argument that his remedy was not lim-
ited to workers’ compensation benefits, as Killeavy’s acts were purportedly 

191. Griggs, 281 So. 3d 628, 631 (citing Mott v. River Parish Maint., 432 So. 2d 827 (La. 
1983)). 

192. Id. at 630 (citing La. Stat. § 23:1035).
193. Id. (citing La. Stat. § 23:1010.1(D)).
194. Id. at 632.
195. Id. at 633 (Johnson, C.J., dissenting) (“A contract made by a person without legal 

capacity is relatively null.”). 
196. Mello v. Killeavy, 205 A.3d 454 (R.I. 2019). 
197. Id. at 456–57.
198. Id. at 457.
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outside the scope of employment. The court rejected this argument, noting 
that the exclusivity provision of the Workers’ Compensation Act operates 
to extinguish all other rights to recovery where a claimant receives work-
ers’ compensation benefits.199 

VII. SUBROGATION AND INDEMNITY

All state workers’ compensation laws provide for employer subrogation, 
that is, the right of reimbursement out of claimant’s third-party recovery, 
to account for payments of compensation it has made.200 However, state 
laws differ on how this subrogation right applies. The following cases illus-
trate not only the complexities of this rule, but also those of the related, 
often-encountered, principles of indemnity.

A. Pennsylvania: Carrier Possesses No Direct Action Against Third-Party 
Tortfeasor
In a Pennsylvania case, the Supreme Court held that a workers’ compensa-
tion insurance carrier could not bring a third-party action against an alleged 
tortfeasor on behalf of an injured employee where the employee did not 
independently sue the tortfeasor, did not join in the insurer’s action, and 
did not assign her cause of action to the insurer.201 The decision in the case 
reveals the court taking a minority view—and one which has been sharply 
criticized by subrogation specialists.202 

The worker, Chen, was in the course of her employment when she was 
struck by a rental vehicle operated by Kamara and suffered injuries. Hart-
ford, the insurance carrier for Chen’s employer, paid benefits voluntarily 
and accrued a lien. Thereafter, Chen neither filed a third-party action, nor 
did she assign her cause of action to Hartford. When it became evident that 
Chen was not going to sue, Hartford sought to effectuate its subrogation 
rights by filing suit. Hartford captioned the complaint as follows: “The 
Hartford Group on behalf of Chunli Chen.”203 

The tortfeasors responded that the insurer’s attempt to enforce its sub-
rogation rights in a direct action was prohibited by the controlling 2015 
precedent.204 The trial court granted the preliminary objections, but the 

199. Id. at 460.
200. See, e.g., Cal. Lab. Code § 3858. 
201. Hartford Ins. Grp. ex rel. Chen v. Kamara, 155 A.3d 1108 (Pa. Super. 2017), appeal 

granted, 170 A.3d 982 (Pa. 2017), rev’d, 199 A.3d 841 (Pa. 2018).
202. See, e.g., Gary L. Wickert, Pennsylvania Supreme Court Destroys Compensation Carrier’s 

Ability to Initiate Filing of Third-Party Action, MWL Blog (Feb. 28, 2019), https://www.mwl 
-law.com/pennsylvania-supreme-court-destroys-compensation-carriers-ability-to-initiate 
-filing-of-third-party-action. 

203. Hartford Ins. Grp., 199 A.3d at 843. 
204. See Liberty Mut. Ins. Co. v. Domtar Paper Co., 113 A.3d 1230 (Pa. 2015). 
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intermediate appellate court reversed and remanded for further proceed-
ings. The Supreme Court subsequently reversed and reinstated the order 
of the trial court, dismissing the case.

The court was unmoved that use of the phrase in the caption “on behalf 
of” changed the critical analysis. It invoked and applied its 2015 precedent, 
which “disfavor[ed] splitting causes of action.”205 The court declared, “We 
opined . . . that preventing insurers from asserting independent actions 
against tortfeasors accomplished two laudable goals: (1) eliminating 
the prospect that the tortfeasor could be exposed to multiple suits; and 
(2) preserving the rights of the injured worker who retains the beneficial 
interest in the cause of action against the tortfeasor.”206 

B. Arizona: Law of State Where Benefits Paid Determines Assignment Rights 
In an Arizona case, the Supreme Court held that the law of the state in 
which an employee’s benefits are paid determines assignment rights when a 
worker is injured and an employer has potential subrogation rights.207 The 
court, in rejecting a novel defense argument, noted that, in applying its tra-
ditional rule, it was also applying the majority rule surrounding assignment. 

There, the claimant, a South Carolina resident, had been injured in Ari-
zona while undertaking truck-driving training for her employer, an enter-
prise based in Nebraska. The claimant thereafter received benefits under 
the auspices of the Nebraska Act.208 Later, more than a year following 
the accident, the claimant filed an Arizona personal injury action against 
(among others) the owner of the semitruck in which she had been injured. 

Summary judgment was granted in favor of the truck owner on the basis 
that under Arizona law the claimant had “no legal interest in [the] action.”209 
In this regard, a proviso of the Arizona Act states that if the injured worker 
does not commence a third-party action within one year, the right is auto-
matically assigned to the employer.210 The court of appeals reversed, and 
the Supreme Court affirmed. The court applied its 1985 precedent—and 
the majority rule—that “[w]hen compensation has been paid[,] the law of 
the state of compensation should govern in third-party actions including 
the nature and extent of lien subrogation, and assignment rights.”211 And, 
pivotally, Nebraska has no automatic assignment rule.212 The plaintiff still 
possessed a fully cognizable interest in her lawsuit.   

205. Hartford Ins. Grp., 199 A.3d at 851 (quoting Domtar Paper, 113 A.3d at 851).
206. Id. 
207. Jackson v. Eagle JMC, LLP, 431 P.3d 1197 (Ariz. 2019).
208. Id. at 1198. 
209. Id. 
210. Ariz. Rev. Stat. § 23-1023(B). 
211. Jackson, 431 P.3d at 1199 (quoting Quiles v. Heflin Steel Supply Co., 699 P.2d 1304, 

1308 (Ariz. Ct. App. 1985)).
212. Id. (citing Neb. Rev. Stat. § 48-118). 
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In so ruling, the court rejected the defense argument that a 2009 Arizona 
enactment operated to change the law.213 That proviso limited the rights 
of certain out-of-state workers to claim Arizona benefits when the work-
ers’ compensation laws of another state also applied to their injuries. The 
court declared that the new statute did not apply to assignment rights in 
the context of third-party claims.214 For this reason, the 1985 precedent 
still controlled, and, Nebraska law applying, no automatic assignment had 
occurred. 

VIII. SETTLEMENT

Compromise settlements are a frequent outcome of disputed workers’ 
compensation cases215 and has likely led to the increased popularity of 
mediation of workers’ compensation cases, a trend that the lead author 
documented in a 2018 book published by the American Bar Association.216 
For this reason, knowledge of the law and practice surrounding settlement 
is essential for the specialist. 

A. Virginia: Finality of Workers’ Compensation Release Confirmed
In a Virginia case, the Court of Appeals held that a claimant was precluded 
from the receipt of any additional benefits following a knowing and volun-
tary release of her workers’ compensation claim.217 The case is remarkable 
as it shows the value of a hearing for a proposed settlement to be reviewed 
with the injured worker. None was held in the new case.  

The worker, Giles, had filed several claims for benefits for injuries to the 
head, neck, back, face, eyes, jaw, ears, shoulders, right arm, and right elbow, 
as well as for a concussion, depression, anxiety, and PTSD.218 However, 
before the claims proceeded to adjudication, the parties entered into a set-
tlement agreement that released the employer from all liability in exchange 
for a lump-sum payment. Notably, the release provided that the employer 
was not liable for any treatment rendered to the right elbow, both shoul-
ders, or ears. 

The Workers’ Compensation Commission, after its customary docu-
mentary review (but without a hearing), approved the agreement. Eleven 

213. See Ariz. Rev. Stat. § 23-904(C). 
214. Jackson, 431 P.3d at 1199.
215. Only a few states still disallow such resolutions. Texas and Washington are among the 

holdouts. See generally David B. Torrey, Compromise Settlements Under State Workers’ Compensa-
tion Acts: Law, Policy, Practice and Ten Years of the Pennsylvania Experience, 16 Widener L.J. 199 
(2007). 

216. David B. Torrey & Michael C. Duff, Pre-Trial Dispute Resolution of Workers’ Compen-
sation Claims, in Resolving Insurance Claim Disputes Before Trial (Am. Bar Ass’n 2018). 

217. Giles v. Prince George Cty. Pub. Sch., 2019 WL 122044 (Va. Ct. App. 2019).
218. Id. at *1.
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days later, the claimant filed a pro se “Complaint” with the Commission, in 
which she sought benefits for a right shoulder injury. At a hearing before 
the Deputy Commissioner, the claimant explained that she had told her 
attorney she did not want to sign a settlement agreement unless it covered 
her shoulder injury. Nevertheless, she admitted that she did eventually sign 
the agreement “out of frustration.”219 The Deputy Commissioner denied 
the claim, finding that such reopening was barred by the terms of the set-
tlement and that the claimant had indeed understood its terms. The Full 
Commission affirmed, as did the Court of Appeals. The Court of Appeals 
noted, among other things, that the record was devoid of evidence of fraud, 
misrepresentation, mutual mistake, or imposition.220 

B. Maryland: Injured Worker Could Not Release Inchoate Claims
The Maryland Court of Special Appeals held that an injured worker could 
not release the inchoate (not yet manifested) fatal claim rights of his spouse 
and that, despite a prior compromise and release of his lifetime claim, the 
decedent’s wife’s claim for death benefits could stand.221 The court, in so 
ruling, was following what seems to be the majority approach.222 

The claimant-decedent had filed a claim for workers’ compensation 
benefits in 2012, alleging that he had developed heart disease and hyper-
tension as a result of his firefighting duties with the employer, a volunteer 
fire department. He entered into a compromise and release of the claim 
with the employer, which provided for a lump-sum payment and funding 
of a Medicare Set-Aside trust. Approximately two years later, the claim-
ant died as a result of cardiac arrest secondary to heart disease.223 Shortly 
thereafter, the claimant-widow filed a Dependent’s Claim for Death Ben-
efits with the Commission, seeking dependency benefits, which was denied 
based upon a finding that the claimant-widow had no right to survivorship 
or death benefits as a result of the agreement. 

The claimant-widow appealed, and the Circuit Court affirmed, grant-
ing summary judgment in favor of the employer’s insurance carriers. The  
claimant-widow subsequently appealed to the Court of Special Appeals, 
which reversed the Circuit Court. On appeal, the claimant-widow had 
argued that, under the Maryland Workers’ Compensation Act, a dependent’s 
claim for benefits is independent, and not derivative, of the worker’s claim 
and that, as a result, a worker may not contract away the dependent’s death 
benefits claim.224 The employer responded that the language of the release 

219. Id. at *2.
220. Id. at *3.
221. In re Collins, 213 A.3d 794 (Md. Ct. Spec. App. 2019). 
222. Torrey, supra note 215, at 331–35. 
223. Collins, 213 A.3d at 799.
224. Id. at 803–04. 
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was clear and unambiguous, and it plainly barred the claimant-widow from 
pursuing death benefits because the agreement released liability for “all 
other claims of whatsoever kind which might or could hereafter arise.”225 

Ultimately, the court held that, even if the language of the release could 
be construed to give up a future claim by the claimant-widow for death 
benefits, it was ineffective to do so. The court explained that, when a cov-
ered worker suffers a compensable injury, his or her dependents’ entitle-
ment to death benefits is inchoate, as it is not certain ever to accrue.226 
However, if the worker dies from the compensable injury and leaves a 
dependent, the death benefits claim becomes choate. In that situation, 
the employer or insurer shall pay death benefits upon a showing of total 
or partial dependency at the time of the accidental injury or last injuri-
ous exposure. The court further held that only the claimant-decedent had 
signed the prior compromise and release agreement, and that the claimant-
widow was not a party to the same.227 Accordingly, the agreement was not 
enforceable against her, as it could only be said to bind the parties and their 
privies. For all of these reasons, the court held that the claimant-widow’s 
claim for death benefits was not barred by the claimant-decedent’s prior 
compromise and release. 

C. Florida: Post-Release ADA Claim Barred by Workers’ Compensation 
Settlement 
The United States District Court for the Middle District of Florida held 
that a Spanish-speaking plaintiff was barred from bringing an American 
with Disabilities Act claim after having released his employer from any 
such suit in a prior workers’ compensation settlement.228 

The plaintiff, a warehouse worker, was injured while lifting parcels and 
he filed and later settled a workers’ compensation claim. In the settlement 
agreement the plaintiff had stated his full and complete knowledge of the 
meaning of the document, and expressly released his employer from any 
claims under the ADA.229 The claimant affirmed in the agreement that 
he was mentally competent and understood the consequences of releas-
ing his employer from all liability. Throughout multiple locations in the 
packet of settlement documents, a notary jurat230 appeared, including upon 

225. Id. at 804.
226. Id. at 804–05.
227. Id. at 806.
228. Popa-Verdecia v. Marco Trucking, Inc., 2018 WL 6503857 (M.D. Fla. Dec. 11, 2018).
229. Id. at *3. 
230. A notarial jurat is typically defined as the “clause written at the foot of an affidavit, 

stating when, where, and before whom such affidavit was sworn.” Black’s Law Dictionary 
852 (6th ed. 1990). 
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an affidavit affirming that the agreement had been read to the plaintiff in 
Spanish. A JCC subsequently entered an order approving the settlement. 

In bringing his ADA claim, the plaintiff alleged a unilateral mistake suf-
ficient to avoid the impact of the releases. Specifically, the plaintiff claimed 
that, as the result of a translation error between him and his attorney, he 
had misunderstood the scope of the workers’ compensation settlement and 
believed it would not affect any potential ADA claim. 

The court was unpersuaded by the plaintiff’s allegations, declaring rhe-
torically that, to believe the same would mean that the notary had vio-
lated Florida law and presumably committed notarial fraud. The jurat 
stated clearly that the plaintiff had been in the notary’s presence when 
the documents were presented for his review.231 The court concluded that  
the notarial jurat belied the plaintiff’s representation that he had signed the 
documents approximately one month prior to their notarization. Alterna-
tively, it suggested that the plaintiff might have lied when swearing to the 
judge that the terms of the releases were fully interpreted to him and that 
he understood the same. Noting that a presumption exists that a plaintiff 
understands what they are signing when consulting with a lawyer, the court 
concluded that the plaintiff had failed to show that, at the time he signed 
the settlement documents, he did not knowingly or voluntarily release his 
ADA claim.232 

IX. PROCEEDINGS TO SECURE COMPENSATION

A. West Virginia: Arbitration “Delegation Clause” Enforceable
The West Virginia Supreme Court held that a trial court committed 
error in not directing the parties to arbitration in the face of the plaintiff’s 
retaliatory discharge/termination suit based on the state’s Workers’ Com-
pensation Act, where she had, at the outset of her employment, agreed 
to arbitration not only with regard to employment disputes but also with 
challenges as to the applicability of the agreement itself. The court held 
that the plaintiff had failed to show that her agreement to this “delega-
tion clause”—that is, one to “arbitrate arbitrability”—was either vague or 
procedurally or substantively unconscionable. The supreme court directed 
the trial court to dismiss claimant’s civil claim for retaliation..233 The case 
is novel, in that many, like the lead author, believe that the Federal Arbi-
tration Act (FAA)234 does not apply to workers’ compensation laws.235 Yet 

231. Popa-Verdecia, 2018 WL 6503857, at *3. 
232. Id. at *4. 
233. Rent-A-Center, Inc. v. Ellis, 827 S.E.2d 605 (W. Va. 2019). 
234. 9 U.S.C. § 2. 
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tion, see Michael C. Duff, Compulsory Arbitration: More Empty Federal Preemption of State 
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many have pointed out that courts have interpreted the FAA to apply to 
laws that are based on exercises of the state’s police powers.236 Workers’ 
compensation laws fall into that category. 

Plaintiff, Ellis, worked for Rent-A-Center. She sustained an acknowl-
edged shoulder injury and was paid benefits voluntarily for six weeks. She 
returned to work, but was later fired for absenteeism. She was subsequently 
reinstated to temporary total disability for another closed period.237 Ellis 
then sued under the anti-retaliation provision of the West Virginia work-
ers’ compensation law.238 Such lawsuits are civil actions,239 brought in cir-
cuit courts and not before compensation judges. 

The defendant filed a motion to compel arbitration, asserting that at 
time of hire plaintiff had signed an agreement to arbitrate disputes aris-
ing over employment matters, including workers’ compensation. 240 And, 
pivotally, that contract provided, in a special clause, that the parties agreed 
to arbitrate any issue surrounding the applicability of the arbitration agree-
ment.241 The trial court, however, denied the motion. It found that the 
agreement lacked mutuality and was unconscionable.242 

The Supreme Court, however, reversed. The court, invoking precedents 
construing the Federal Arbitration Act,243 first noted that a challenge to an 
agreement to arbitrate the arbitrability of a matter—that is, whether the 
arbitration agreement is applicable—is to be considered first, as a “gateway 
issue,” separately from the agreement to arbitrate the merits of a dispute.244 
Here, the court faulted the trial court opinion for not recognizing this 
precept, and, when examining this threshold aspect of the agreement, the 
court rejected the proposition that the delegation clause was either vague 
or unconscionable.245

Workers’ Comp?, TortSource.3 (ABA Fall 2016). Professor Duff has suggested that federal 
courts will hold that the FAA applies to state workers’ compensation laws in all their dimen-
sions. See generally Michael C. Duff, Mandatory Arbitration of Workers’ Compensation Retaliatory 
Discharge Claims: An Evolving Trend? (Jan. 11, 2020), Workers’ Compensation Law Prof 
Blog, https://lawprofessors.typepad.com/workerscomplaw/2020/01/mandatory-arbitration 
-of-workers-compensation-retaliation-claims-an-evolving-trend.html. 

236. See, e.g., Margaret L. Moses, Statutory Misconstruction: How the Supreme Court Created 
a Federal Arbitration Law Never Enacted by Congress, 34 Fla. Stat. U. L. Rev. 99 (2006). 
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With regard to the former, the court reviewed the agreement and found 
that it reflected the parties’ “clear and unmistakable intent . . . to delegate 
state contract law questions about the validity . . . and enforceability of 
the arbitration agreement to an arbitrator.”246 With regard to the latter, 
the delegation clause was neither procedurally unconscionable nor was any 
substantive unconscionability attendant to the same. Ellis had complained, 
as to the first aspect of unconscionability, that the proviso was unilaterally 
imposed upon her and was a contract of adhesion. The court, however, 
noted that such challenges to delegation clause provisos had already been 
rejected under West Virginia jurisprudence.247 Ellis also argued that the 
West Virginia Act, like most workers’ compensation laws, prohibits pre-
injury waivers, and the waiver was therefore substantively unconsciona-
ble248 The court recognized this fact, but pointed out that the effect of 
the anti-waiver proviso was separate from the legitimacy of the delegation 
clause.249 The court concluded, on this point, that “the question of whether 
the parties’ arbitration provision violates West Virginia Code § 23-2-7 is 
for an arbitrator to decide, not this Court.”250 

B. Colorado: Causation Opinion of Designated Physician Not Controlling
In Colorado, the Court of Appeals held that an ALJ is not bound by the 
causation opinions of a physician who performs a division-sponsored 
independent medical examination.251The claimant had sustained serious 
injuries to his skull and shoulder in 2012 after being struck by a robotic 
arm. More than a year following his injury, the claimant was diagnosed 
with narcolepsy. In 2015, the claimant’s primary authorized treating phy-
sician placed him at maximum medical improvement (“MMI”), opining 
that the narcolepsy from which he suffered was “probably” related to the 
work injury.252 The physician recommended that the claimant remain off 

246. Id. at 613–14 (citing Schumacher Homes of Circleville, Inc. v. Spencer, 787 S.E.2d 
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work indefinitely and assessed a 67% permanent impairment of the whole 
person. Three mental health and medical experts retained by the employer 
disagreed with the claimant’s physicians’ opinions, namely, the diagnosis of 
or limitations related to narcolepsy.253 

After the employer obtained these divergent opinions, the claim-
ant underwent a division-sponsored independent medical examination 
(“DIME”).254 The DIME physician agreed that the claimant had reached 
MMI but assigned only a 39% permanent impairment rating, deferring 
to the claimant’s treating physician’s opinion of work-relatedness. Based 
upon the DIME physician’s opinions, the employer filed a final admission 
of liability, accepting the doctor’s MMI date and admitting the claimant’s 
entitlement to permanent partial disability benefits based upon the 39% 
rating.255 

The claimant filed an application for permanent total disability (“PTD”) 
and maintenance medical benefits. Both parties introduced vocational 
evidence, as well as the opinions of two additional independent medical 
examiners, who both questioned the causal relationship of the claimant’s 
narcolepsy to his work-related injury. The ALJ found that the claimant had 
not proven the work-relatedness of the condition and denied the claim-
ant’s claim for benefits.256 An appellate panel affirmed, as did the Court of 
Appeals.

On appeal, the claimant had argued that the ALJ was required to accord 
the DIME opinion presumptive weight as to the cause of his injury and 
that the employer should have been required to overcome the DIME’s 
causation opinion with clear and convincing evidence.257 The Court of 
Appeals, however, was not persuaded and held that a DIME physician’s 
opinion concerning MMI and impairment are, by express statutory edict, 
afforded presumptive weight.258 However, the court noted that “nowhere 
in the statute is a DIME’s opinion as to the cause of a claimant’s injury 
similarly imbued with presumptive weight.”259 As to the claims that did 
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not involve either his MMI status or permanent impairment, which were 
already recognized by the employer, the claimant bore the burden of estab-
lishing his entitlement to PTD and maintenance medical benefits. The 
court further dismissed the claimant’s allegation of a violation of his due 
process rights, concluding that he had failed to demonstrate any property 
interest in these benefits.260

260. Id. at *6.


