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I
n 2016, Coloradans approved three ballot

measures—one constitutional amendment

and two statutory propositions—relating to

the state’s elections. A few months later, the 

General Assembly passed four bills amending 

Colorado’s election and campaign finance laws. 

In all, the state tackled open primaries, initiatives,

ballot selfies, dark money, and a number of other

topics. This article summarizes these recent

changes and analyzes their effects on the 2018 

election and beyond.

Open Primaries: Propositions 107
and 108
Propositions 107 and 1081 adopted “open” 

primaries in Colorado. The two measures were

approved in the 2016 election—Number 107 

with 64% of the vote, and Number 108 with 

53% of the vote.2

Proposition 107
Proposition 107 concerns presidential primaries.

Since 2000, Colorado has selected its delegates

to the Democratic and Republican National 

Conventions through the caucus system.3

Politically minded readers may recall that in

2016, the state GOP cancelled the presidential 

vote for its caucus, which meant that the state’s 

Republican delegates were not bound to any 

candidate at the party’s national convention.4

That same year, the Democratic caucuses saw 

record turnout, which caused logistical problems

in the form of long lines and delays.5

Motivated in large part by their experiences 

at the 2016 caucuses, proponents of Proposition

107 set out to “restore a presidential primary in 

Colorado beginning in 2020.”6 Because “Colo-

rado voters experienced disenfranchisement 

and profound disappointment with the state’s 

system for participation in the presidential 

nomination process in 2016,”7 Proposition 107

throws out the caucus system and replaces it 

with a primary election, which must be held

“not later than the third Tuesday in March” in 

a presidential election year.8

Proposition 107 also makes the presidential

primary open, meaning that voters unaffiliated 

with any political party may participate in a

primary.9  Originally the measure contemplated “a 

single combined ballot to be used by unaffiliated 

electors” that contained the names of all candi-

dates, broken down into political parties.10 But in

the 2016 legislative session, lawmakers changed 

that provision; instead, unaffiliated voters who

have not provided a ballot preference will receive 

“a ballot packet that contains the ballots of all the

major political parties.”11 Unaffiliated voters “may

cast the ballot of only one major political party.”12

“If an elector casts and returns to the clerk the

ballot of more than one major political party, all 

such ballots returned will be rejected and will not

be counted.”13 Once the votes are in, the secretary 

of state will tabulate them, and each political 

party must “allocate all national delegate votes to 

the presidential primary candidate receiving the

highest number of votes and to bind members of

the state’s delegation to vote for that candidate

at the party’s national convention.”14  It is, in 

other words, an all-or-nothing proposition for

presidential candidates: the winner in Colorado

is awarded all of the state’s delegates, who are

bound to that candidate.

Proposition 108
Similar to Proposition 107, Proposition 108

opens all primary elections in Colorado to

unaffiliated voters. “Because primary elections 

are paid for by taxpayers,” the measure begins,

“all eligible voters who want their voices to be 

heard should be able to vote in those elections.”15

Proposition 108’s stated goal is to increase 

primary election turnout, involve more voters,

and “encourage candidates who are responsive 

to the viewpoints of more Coloradans.”16

Under the new law, clerks and recorders 

send unaffiliated voters “a mailing that contains

the ballots of all the major political parties.”17 As

with the presidential primary, unaffiliated voters 

may only participate in one party’s primary; if 

an unaffiliated voter attempts to cast a ballot 

in more than one primary, her vote will not 

be counted.18

The law includes a couple important excep-

tions. Political parties can opt out of the primary 

process entirely, and instead nominate their 

candidate by an assembly or convention. To do 

that, “at least three-fourths of the total member-

ship of the party’s state central committee votes 

to use the assembly or convention nomination

process . . . .”19 In a similar vein, minority parties 

also get an exception: they can outright prohibit

unaffiliated voters from participating “so long as

the prohibition is in accordance with the party’s

constitution, bylaws, or other applicable rules.”20

Why these caveats? They’re likely intended 

to stave off a First Amendment challenge to

the new law. In California Democratic Party v. 

Jones, the U.S. Supreme Court held that political

parties’ free-association rights include the right 

to choose their own leaders. In Jones, the Court 

struck down California’s “blanket primary” law, 

holding that it “forces political parties to associate 

with—to have their nominees, and hence their

positions, determined by—those who, at best, 

have refused to affiliate with the party . . . .”21 At

the same time, laws requiring open primaries 

have generally withstood constitutional scrutiny

so long as parties are given the option to pick 

another nomination method.22 Proposition 108

seems to fit squarely in that framework.

Colorado 
Election Law 

Update
BY  C H R I S T OPH E R  JAC K S ON

Over the last year, Colorado approved three ballot measures and passed four statutes modifying the state’s 
election laws. This article reviews these new authorities and discusses their impact on future elections. 

FEATURE  |  GOVERNMENT COUNSEL

52     |     C O L OR A D O  L AW Y E R      |     AUG U S T/S E P T E M B E R  2 01 7

Reproduced by permission. ©2017 Colorado Bar Association 
46 Colorado Lawyer 52 (Aug./Sept. 2017). All rights reserved.



   AUG U S T/S E P T E M B E R  2 01 7      |      C O L OR A D O  L AW Y E R      |      53

I
n 2016, Coloradans approved three ballot 

measures—one constitutional amendment 

and two statutory propositions—relating to 

the state’s elections. A few months later, the 

General Assembly passed four bills amending 

Colorado’s election and campaign finance laws. 

In all, the state tackled open primaries, initiatives, 

ballot selfies, dark money, and a number of other 

topics. This article summarizes these recent 

changes and analyzes their effects on the 2018 

election and beyond.

Open Primaries: Propositions 107 
and 108
Propositions 107 and 1081 adopted “open” 

primaries in Colorado. The two measures were 

approved in the 2016 election—Number 107 

with 64% of the vote, and Number 108 with 

53% of the vote.2

Proposition 107
Proposition 107 concerns presidential primaries. 

Since 2000, Colorado has selected its delegates 

to the Democratic and Republican National 

Conventions through the caucus system.3 

Politically minded readers may recall that in 

2016, the state GOP cancelled the presidential 

vote for its caucus, which meant that the state’s 

Republican delegates were not bound to any 

candidate at the party’s national convention.4 

That same year, the Democratic caucuses saw 

record turnout, which caused logistical problems 

in the form of long lines and delays.5

Motivated in large part by their experiences 

at the 2016 caucuses, proponents of Proposition 

107 set out to “restore a presidential primary in 

Colorado beginning in 2020.”6 Because “Colo-

rado voters experienced disenfranchisement 

and profound disappointment with the state’s 

system for participation in the presidential 

nomination process in 2016,”7 Proposition 107 

throws out the caucus system and replaces it 

with a primary election, which must be held 

“not later than the third Tuesday in March” in 

a presidential election year.8

Proposition 107 also makes the presidential 

primary open, meaning that voters unaffiliated 

with any political party may participate in a 

primary.9  Originally the measure contemplated “a 

single combined ballot to be used by unaffiliated 

electors” that contained the names of all candi-

dates, broken down into political parties.10 But in 

the 2016 legislative session, lawmakers changed 

that provision; instead, unaffiliated voters who 

have not provided a ballot preference will receive 

“a ballot packet that contains the ballots of all the 

major political parties.”11 Unaffiliated voters “may 

cast the ballot of only one major political party.”12 

“If an elector casts and returns to the clerk the 

ballot of more than one major political party, all 

such ballots returned will be rejected and will not 

be counted.”13 Once the votes are in, the secretary 

of state will tabulate them, and each political 

party must “allocate all national delegate votes to 

the presidential primary candidate receiving the 

highest number of votes and to bind members of 

the state’s delegation to vote for that candidate 

at the party’s national convention.”14  It is, in 

other words, an all-or-nothing proposition for 

presidential candidates: the winner in Colorado 

is awarded all of the state’s delegates, who are 

bound to that candidate.

Proposition 108
Similar to Proposition 107, Proposition 108 

opens all primary elections in Colorado to 

unaffiliated voters. “Because primary elections 

are paid for by taxpayers,” the measure begins, 

“all eligible voters who want their voices to be 

heard should be able to vote in those elections.”15 

Proposition 108’s stated goal is to increase 

primary election turnout, involve more voters, 

and “encourage candidates who are responsive 

to the viewpoints of more Coloradans.”16

Under the new law, clerks and recorders 

send unaffiliated voters “a mailing that contains 

the ballots of all the major political parties.”17 As 

with the presidential primary, unaffiliated voters 

may only participate in one party’s primary; if 

an unaffiliated voter attempts to cast a ballot 

in more than one primary, her vote will not 

be counted.18

The law includes a couple important excep-

tions. Political parties can opt out of the primary 

process entirely, and instead nominate their 

candidate by an assembly or convention. To do 

that, “at least three-fourths of the total member-

ship of the party’s state central committee votes 

to use the assembly or convention nomination 

process . . . .”19 In a similar vein, minority parties 

also get an exception: they can outright prohibit 

unaffiliated voters from participating “so long as 

the prohibition is in accordance with the party’s 

constitution, bylaws, or other applicable rules.”20 

Why these caveats? They’re likely intended 

to stave off a First Amendment challenge to 

the new law. In California Democratic Party v. 

Jones, the U.S. Supreme Court held that political 

parties’ free-association rights include the right 

to choose their own leaders. In Jones, the Court 

struck down California’s “blanket primary” law, 

holding that it “forces political parties to associate 

with—to have their nominees, and hence their 

positions, determined by—those who, at best, 

have refused to affiliate with the party . . . .”21 At 

the same time, laws requiring open primaries 

have generally withstood constitutional scrutiny 

so long as parties are given the option to pick 

another nomination method.22 Proposition 108 

seems to fit squarely in that framework.

Colorado 
Election Law

Update
BY  C H R I S T OPH E R  JAC K S ON

Over the last year, Colorado approved three ballot measures and passed four statutes modifying the state’s 
election laws. This article reviews these new authorities and discusses their impact on future elections. 

FEATURE  |  GOVERNMENT COUNSEL

52     |     C O L OR A D O  L AW Y E R      |     AUG U S T/S E P T E M B E R  2 01 7



   AUG U S T/S E P T E M B E R  2 01 7      |      C O L OR A D O  L AW Y E R      |      5554     |     C O L OR A D O  L AW Y E R      |     AUG U S T/S E P T E M B E R  2 01 7

The Propositions’ Impacts 
What effects will Propositions 107 and 108 have 

on Colorado’s elections? To begin with, the state 

will almost certainly see more spoiled ballots. If 

an unaffiliated voter misses the notice stating 

that she may only vote in one party’s primary and 

selects candidates from two different parties, the 

whole ballot will be voided. Thus, at least some 

unaffiliated voters’ ballots will not be counted.

Substantively, the new laws will probably 

increase voter turnout. About one-third of 

Colorado voters aren’t affiliated with any po-

litical party.23 Thus, Propositions 107 and 108 

open the state’s primaries to about another 1.2 

million voters.24 While unaffiliated voters have 

a lower turnout rate,25 it’s safe to say more votes 

will be cast in the next primary election, and 

particularly in 2020 when the next presidential 

primary is held. The caucus system that the 

presidential primary replaces was criticized 

on a number of grounds: 

■  The process is “confusing and inac-

cessible,” and run by “inexperienced

volunteers.” 

■  Caucuses don’t “protect[] voter confidenti-

ality” because participants must “publicly 

declare their candidate preference.” 

■  It is difficult for voters to attend the cau-

cuses because they’re held on a weekday 

evening and can last for several hours.26 

Thus, with the primary system improving 

the process, there will almost certainly be a 

substantially higher turnout in the next pres-

idential race.

Finally, it’s an open question whether the 

new laws will affect the primary elections 

themselves. Both Propositions 107 and 108 

explicitly state that they would “encourage 

candidates who are responsive to the view-

points of more Coloradans.”27 The theory is that 

primaries tend to attract the most ardent party 

loyalists, those who are farthest to the right 

or left, depending on the party.28 As a result, 

moderate candidates tend to lose.29 Or as the 

Blue Book put it in slightly more clinical terms, 

“[i]n a closed primary, voter participation is 

typically low and the candidates selected often 

appeal to a small number of their party’s more 

active members.”30 But unaffiliated voters have 

lower turnout rates, and at least some empirical 

evidence suggests that primary voters have less 

knowledge about the candidates and therefore 

cannot discern the ideological differences 

between them.31 Thus, there’s some question 

about whether opening a primary will actually 

help moderate candidates.

At the same time, there are hints that 

Propositions 107 and 108 have already had 

some effect. Kent Thiry, the chairman and 

CEO of healthcare company DaVita, was the 

propositions’ primary backer, giving more than 

$1 million for the effort;32 he’s now mulling 

a run for governor in 2018.33 Similarly, state 

Senator Owen Hill recently announced that 

he’ll challenge Congressman—and fellow 

Republican—Doug Lamborn in Colorado’s 5th 

Congressional District primary.34

Raising the Bar: Amendment 71
Another major legal development is the passage 

of Amendment 71, the “Raise the Bar” measure 

often described as “a ballot initiative about 

ballot initiatives.”35  

The Basis for Amendment 71
Amendment 71 is a state constitutional amend-

ment explicitly designed “to make it more 

difficult to amend this constitution” through the 

initiative process.36 Significantly, Amendment 

71 does not change the rules for initiatives that 

would enact a new statute. The idea is that a 

change to the state constitution should require 

more public support than a new statute.37

Amendment 71 accomplishes its goal in two 

ways. First, it imposes a new hurdle to getting 

initiatives on the ballot, requiring proponents 

to collect signatures from “at least two percent 

of the total registered electors” in each state 

senate district.38 Previously, proponents only 

had to collect a certain number of signatures 

statewide. Second, an initiated amendment 

must now garner at least 55% of the votes to 

pass, rather than a simple majority.39 But the 55% 

rule has one exception: if a measure “is limited 

to repealing, in whole or in part, any provision 

of this constitution,” it needs only a majority.40

The fight on Amendment 71 didn’t line up 

along traditional partisan lines. As political 

commentators noted in advance of the vote, 

“every living Colorado governor, Democrat and 

Republican, supports the effort,” along with a 

“varied swath of industry groups.”41 The other 

side saw “a diverse collection of grassroots orga-

nizers, libertarian think tanks, and progressive 

good-government watchdogs.”42 In the end, the 

proponents carried the day: Amendment 71 

passed in 2016 by a vote of 56% to 44%.43 

In the 2017 legislative session, the General 

Assembly passed SB 17-152, which implemented 

Amendment 71 and filled in some of the gaps 

in the initiative. Perhaps its most important 

provision was to give the state’s Initiatives and 

Title Board the power to determine whether a 

proposed amendment only repeals an existing 

provision—and thus needs only a majority for 

passage.44 Any person who disputes the Title 

Board’s decision may petition the Colorado 

Supreme Court for review on an expedited basis.45  

Is the Amendment Constitutional?
In an interesting development, Amendment 

71 has already drawn a lawsuit. Proponents 

of a failed initiative that would have created 

a universal healthcare system in Colorado46 

filed a § 1983 claim against the secretary of 

state alleging that Amendment 71 violates 

their rights under the First Amendment and 

the Equal Protection Clause.47 The complaint

essentially alleges that the law “compels core 

political speech” by “compel[ling] the propo-

nents to spend money and engage in political 

speech [in all of the state’s senate districts]

even though . . . they would avoid” doing so.48

But the plaintiffs will have to contend with a

series of Tenth Circuit cases drawing a line

between “laws that regulate or restrict the

communicative conduct of persons advocating

a position in a referendum . . . and laws that

determine the process by which legislation is

enacted . . . .”49 The complaint’s Equal Protection

claim revolves around the “one person, one

vote” rule adopted by Reynolds v. Sims and its 

progeny.50 It alleges that Amendment 71 “giv[es]

rural voters a greater voice” in the initiative

process.51 A nearly identical Nevada law was

challenged on equal protection grounds; the

Ninth Circuit, applying a rational basis review,

found no constitutional infirmity in the law.52

But it remains to be seen whether Colorado’s 

federal court will follow suit.

Amendment 71 Impacts
It is difficult to predict the impact of Amend-

ment 71 on the initiative process. Opponents 

argued that it would “cripple a fundamental

right that Coloradans have exercised for more 

than 100 years.”53 By requiring 55% of the vote, 

Amendment 71 makes it that much harder for 

measures to pass. And while some measures

have in the past garnered well over 55% of the 

vote—term limits in 1990 and campaign finance

reform in 2002 are two examples54—others have

not met that threshold, including the Taxpayers’

Bill of Rights, Amendment 23’s school-funding

mandate, and medical marijuana.55

Yet there is good reason to believe the new

law will make it substantially more expensive to

run an initiative amending the state constitution.

As many pointed out in the lead-up to the 2016

election, circulating petitions in each of the

state’s senate districts—particularly those with

a rural population spread over a large area—will

run up costs.56 Opponents of Amendment 71

suggested that it could cost over $1 million to

gather enough signatures from each district.57

Ballot Access: SB 17-209
SB 17-209 revamped state law on how candi-

date vacancies are filled. The bill’s substantive 

changes are minor; it primarily reorganized

previous iterations of the law that detailed how

vacancies in nominations and designations

are filled.58 As it stands now, the Election Code

breaks down vacancies by time periods leading

up to the election, with different provisions

applying depending on when the vacancies

occur. The chart above illustrates this process.

While the application of this statutory regime

is complex, there are some consistencies. As a

general rule,59 candidate vacancies are filled

by the appropriate party assembly vacancy

committee up until the first day to mail in general

election ballots.60 (After that period, candidate

vacancies are treated as vacancies in office.61) 

When a party vacancy committee fills the slot,

it must follow certain procedures, including

giving proper notice, ensuring a quorum, acting

by majority vote, and appointing only eligible

candidates.62 If the vacancy committee does

not timely select a candidate, the party’s state

chair “shall fill the vacancy” or make a decision

not to fill the vacancy within seven days.63 If the

ballots have not been printed, the replacement

candidate’s name will be included on the bal-

lots.64 But if the vacancy is filled after the ballots

are printed, the designated election official

must (1) prominently post on its website and in

each voter service and polling center a notice

about the vacancy that includes the name of the

replacement candidate, and (2) ensure that all

sample ballots list the name of the replacement

candidate in a different color.65 All votes that are

cast for the original candidate “must be counted

as votes for the replacement candidate.”66

Signature Verification: HB 17-1088
HB 17-1088 grew out of the cluster of ballot

access disputes arising from the 2016 U.S.

senate Republican primary. In Colorado, a

candidate can get onto the primary ballot in

one of two ways: by winning at least 30% of the

delegates’ vote at the party’s state assembly,67 or

by “petitioning on,” which requires collecting 

the requisite number of valid signatures from 

registered voters in each of the state’s congres-

sional districts.68

In 2016, four candidates who sought to

challenge Michael Bennet for his U.S. senate

seat chose to circulate petitions. Three of those

candidates’ petitions were rejected by the secre-

tary of state after his office determined that they

did not include enough valid signatures.69 This led
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open the state’s primaries to about another 1.2

million voters.24 While unaffiliated voters have

a lower turnout rate,25 it’s safe to say more votes

will be cast in the next primary election, and

particularly in 2020 when the next presidential
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on a number of grounds: 

■ The process is “confusing and inac-
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■ It is difficult for voters to attend the cau-
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the process, there will almost certainly be a
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points of more Coloradans.”27 The theory is that

primaries tend to attract the most ardent party

loyalists, those who are farthest to the right

or left, depending on the party.28 As a result,

moderate candidates tend to lose.29 Or as the

Blue Book put it in slightly more clinical terms,

“[i]n a closed primary, voter participation is

typically low and the candidates selected often

appeal to a small number of their party’s more 

active members.”30 But unaffiliated voters have

lower turnout rates, and at least some empirical
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about whether opening a primary will actually

help moderate candidates.
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CEO of healthcare company DaVita, was the
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ment explicitly designed “to make it more

difficult to amend this constitution” through the

initiative process.36 Significantly, Amendment 

71 does not change the rules for initiatives that

would enact a new statute. The idea is that a

change to the state constitution should require

more public support than a new statute.37

Amendment 71 accomplishes its goal in two

ways. First, it imposes a new hurdle to getting

initiatives on the ballot, requiring proponents

to collect signatures from “at least two percent

of the total registered electors” in each state

senate district.38 Previously, proponents only

had to collect a certain number of signatures

statewide. Second, an initiated amendment

must now garner at least 55% of the votes to

pass, rather than a simple majority.39 But the 55%

rule has one exception: if a measure “is limited

to repealing, in whole or in part, any provision

of this constitution,” it needs only a majority.40

The fight on Amendment 71 didn’t line up

along traditional partisan lines. As political

commentators noted in advance of the vote,

“every living Colorado governor, Democrat and

Republican, supports the effort,” along with a

“varied swath of industry groups.”41 The other

side saw “a diverse collection of grassroots orga-

nizers, libertarian think tanks, and progressive

good-government watchdogs.”42 In the end, the

proponents carried the day: Amendment 71

passed in 2016 by a vote of 56% to 44%.43

In the 2017 legislative session, the General

Assembly passed SB 17-152, which implemented

Amendment 71 and filled in some of the gaps

in the initiative. Perhaps its most important

provision was to give the state’s Initiatives and

Title Board the power to determine whether a

proposed amendment only repeals an existing

provision—and thus needs only a majority for

passage.44 Any person who disputes the Title

Board’s decision may petition the Colorado

Supreme Court for review on an expedited basis.45

Is the Amendment Constitutional?
In an interesting development, Amendment

71 has already drawn a lawsuit. Proponents

of a failed initiative that would have created

a universal healthcare system in Colorado46

filed a § 1983 claim against the secretary of

state alleging that Amendment 71 violates

their rights under the First Amendment and

the Equal Protection Clause.47 The complaint 

essentially alleges that the law “compels core 

political speech” by “compel[ling] the propo-

nents to spend money and engage in political 

speech [in all of the state’s senate districts] 

even though . . . they would avoid” doing so.48 

But the plaintiffs will have to contend with a 

series of Tenth Circuit cases drawing a line 

between “laws that regulate or restrict the 

communicative conduct of persons advocating 

a position in a referendum . . . and laws that 

determine the process by which legislation is 

enacted . . . .”49 The complaint’s Equal Protection 

claim revolves around the “one person, one 

vote” rule adopted by Reynolds v. Sims and its 

progeny.50 It alleges that Amendment 71 “giv[es] 

rural voters a greater voice” in the initiative 

process.51 A nearly identical Nevada law was 

challenged on equal protection grounds; the 

Ninth Circuit, applying a rational basis review, 

found no constitutional infirmity in the law.52 

But it remains to be seen whether Colorado’s 

federal court will follow suit.

Amendment 71 Impacts
It is difficult to predict the impact of Amend-

ment 71 on the initiative process. Opponents 

argued that it would “cripple a fundamental 

right that Coloradans have exercised for more 

than 100 years.”53 By requiring 55% of the vote, 

Amendment 71 makes it that much harder for 

measures to pass. And while some measures 

have in the past garnered well over 55% of the 

vote—term limits in 1990 and campaign finance 

reform in 2002 are two examples54—others have 

not met that threshold, including the Taxpayers’ 

Bill of Rights, Amendment 23’s school-funding 

mandate, and medical marijuana.55 

Yet there is good reason to believe the new 

law will make it substantially more expensive to 

run an initiative amending the state constitution. 

As many pointed out in the lead-up to the 2016 

election, circulating petitions in each of the 

state’s senate districts—particularly those with 

a rural population spread over a large area—will 

run up costs.56 Opponents of Amendment 71 

suggested that it could cost over $1 million to 

gather enough signatures from each district.57
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SB 17-209 revamped state law on how candi-

date vacancies are filled. The bill’s substantive 

changes are minor; it primarily reorganized 
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occur. The chart above illustrates this process.
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election ballots.60 (After that period, candidate 

vacancies are treated as vacancies in office.61) 

When a party vacancy committee fills the slot, 

it must follow certain procedures, including 

giving proper notice, ensuring a quorum, acting 

by majority vote, and appointing only eligible 

candidates.62 If the vacancy committee does 

not timely select a candidate, the party’s state 

chair “shall fill the vacancy” or make a decision 

not to fill the vacancy within seven days.63 If the 

ballots have not been printed, the replacement 

candidate’s name will be included on the bal-

lots.64 But if the vacancy is filled after the ballots 

are printed, the designated election official 

must (1) prominently post on its website and in 

each voter service and polling center a notice 

about the vacancy that includes the name of the 

replacement candidate, and (2) ensure that all 

sample ballots list the name of the replacement 

candidate in a different color.65 All votes that are 

cast for the original candidate “must be counted 

as votes for the replacement candidate.”66  

Signature Verification: HB 17-1088
HB 17-1088 grew out of the cluster of ballot 

access disputes arising from the 2016 U.S. 

senate Republican primary. In Colorado, a 

candidate can get onto the primary ballot in 

one of two ways: by winning at least 30% of the 

delegates’ vote at the party’s state assembly,67 or 

by “petitioning on,” which requires collecting 

the requisite number of valid signatures from 

registered voters in each of the state’s congres-

sional districts.68

In 2016, four candidates who sought to 

challenge Michael Bennet for his U.S. senate 

seat chose to circulate petitions. Three of those 

candidates’ petitions were rejected by the secre-

tary of state after his office determined that they 

did not include enough valid signatures.69 This led 
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to a series of rapid-fire election lawsuits in which 

the candidates challenged the secretary of state’s 

decision.70 While all three candidates eventually 

got onto the ballot, the lawsuits uncovered a 

variety of issues: improper petition circulator 

affidavits, invalid signatures, and, in the case of 

Jon Keyser’s petition, the inclusion of potentially 

forged signatures that generated criminal charges 

against a circulator.71 As The Denver Post opined 

in an editorial, “[i]t was a costly and embarrassing 

mess for the candidates.”72

In response, the General Assembly passed 

HB 17-1088. The new law requires the secretary 

of state to review every candidate’s petition and 

“compare each signature . . . with the signature 

of the eligible elector stored in the statewide 

voter registration system.”73 If the technology 

used by the secretary of state cannot match a 

signature on the petition with that voter’s stored 

signature, an employee “trained in signature 

verification” must make a manual review.74 If 

the employee agrees that the signatures don’t 

match, the secretary must “notify the candidate 

of such deficiency” within three days.75 At 

that point, the candidate can rehabilitate the 

signature, but the process is an onerous one: 

she must “provide the secretary of state with 

a statement, signed by the elector,” that the 

elector did in fact sign the petition, and, in 

addition, must include “a copy of the elector’s 

identification.”76 The candidate must submit this 

information within three days of being notified 

of the issue.77 The law provides a similar process 

to cure any deficiencies regarding a petition 

circulator’s affidavit.78

What does this mean for candidates? To 

begin with, the law will probably make it more 

expensive to petition onto the ballot. Because 

petition circulators are generally paid by the 

signature, they have a significant incentive to 

cheat the system.79 Before the law took effect, a 

statewide candidate would pay about $200,000 

to a company to gather the requisite signatures.80 

If the law works as intended and dissuades 

fraudulent conduct, this will only increase 

the time and resources required to collect the 

requisite number of signatures. 

The new law also makes it very difficult for a 

candidate to rehabilitate signatures. Candidates 

have only three days after being notified to 

track down the voter, have her sign a statement 

affirming that she did in fact sign the petition, 

collect a copy of her identification, and submit it 

to the secretary of state. Keep in mind, too, that 

statewide candidates must collect thousands of 

valid signatures.81 Thus, unless a candidate is right 

on the cusp of having her petition approved, she 

will have a difficult time collecting the required 

materials to rehabilitate enough signatures.

Third, HB 17-1088 adds several additional 

layers of review. As discussed above, candidate 

petitions are reviewed by the secretary of state 

up to three times; after that, the candidate may 

go to court to seek judicial review, and after that 

either party may petition the Colorado Supreme 

Court for review. Given the substantial time 

constraints imposed by state and federal laws 

on election officials, it may be difficult if not 

impossible to get through the petition process.

Finally, HB 17-1088 may draw a lawsuit. In 

May 2017, the American Civil Liberties Union 

(ACLU) filed suit against New Hampshire for 

a law that allows election officials to reject an 

absentee ballot without giving notice to the 

voter.82 The ACLU or another organization may 

mount a similar challenge in Colorado.

Ballot Selfies: HB 17-1014
HB 17-1014 is the infamous “ballot selfie” bill. 

Before this bill was signed into law, Colorado 

made it a misdemeanor for a voter to “show 

his ballot after it is prepared for voting to any 

person in such a way as to reveal its contents.”83 

The issue flared up just before the general 

election in late October 2016 when a group of 

citizens sued the state, alleging that the law 

prohibited them from taking “selfies” with 

their ballots, thereby denying them their First 

Amendment rights.84 The plaintiffs included 

Caryn Ann Harlos, a spokeswoman for Col-

orado’s Libertarian Party,85 and state Senator 

Owen Hill,86 who, coincidentally, is challenging 

U.S. Representative Doug Lamborn in the 2018 

Republican primary.87 A federal district court 

judge issued a preliminary injunction enjoining 

enforcement of the law just a few days before the 

election,88 and the General Assembly took the 

issue up a few months later.89 While there was 

a substantial amount of debate about whether 

the bill would include a provision making it 

illegal to trade or swap votes,90 a clean version 

of the bill passed the legislature and was signed 

by Governor Hickenlooper in March 2017.91

Under the new law, Coloradans are per-

mitted to “show [their] voted ballot[s] to any 

other person as long as the disclosure is not 

undertaken in furtherance of any election 

violation proscribed” in the state’s election 

code.92 But there is one limitation. County 

clerks and recorders can “plac[e] reasonable 

restrictions on use of photography” at polling 

centers “to ensure the fair and efficient conduct 

of elections.”93 The bottom line is that unless a 

county clerk prohibits photography at a polling 

center, voters can take all the selfies they want 

anywhere they want.
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Curing Campaign Finance Reports: 
HB 17-1155
HB 17-1155 addresses campaign finance. 

Colorado’s method of enforcing its campaign 

finance laws is unique in the country: rather 

than creating an independent enforcement

agency like the Federal Election Commission, 

the state constitution provides that “any person” 

who believes a violation has occurred “may file 

a written complaint with the secretary of state.”94

The secretary of state must then forward that 

complaint to an administrative law judge within 

three days, which triggers a formal hearing

where the complainant has a right to at least 

some discovery.95

Motivated in part by a concern that a few

repeat players were using this private enforce-

ment scheme to target political committees for 

minor, technical failures to comply with state law,

the General Assembly added a new procedural

element. Under this new law, when the secretary 

of state receives a campaign finance complaint 

that “alleg[es] a failure to file other information

required to be filed or disclosed,” he must

notify the committee of those deficiencies.96 The

committee can then request a postponement 

of the hearing and, within 15 business days, 

“file an addendum to the relevant report that 

cures any such deficiencies.”97 If the committee 

cures all of its deficiencies, the administrative 

law judge “shall not assess a penalty against the

committee.”98 To make sure that all deficiencies 

are cured, the administrative law judge must 

hold a hearing within 30 days “to determine 

whether all issues raised by the complaint have

been resolved.”99  Thus, if a political committee 

corrects a disclosure issue promptly, it will not

be required to pay a fine.

However, the committee must prove at the 

hearing not only that it corrected all errors, but 

also that it made “a good faith effort” to “timely 

disclos[e]” the relevant information or that its

original disclosure was “in substantial compliance 

with such legal requirements.”100 This procedural 

“safety valve” will only cover those who have

made an honest effort from the beginning to 

comply with the state’s disclosure requirements.

It remains to be seen whether HB 17-1155 

will have much of a real-world impact. While 

it certainly makes it more difficult for a pri-

vate citizen to obtain penalties for good-faith 

mistakes, the number of complaints filed will 

not necessarily go down. The new law requires

respondents to show they made “a good faith 

effort” or “substantially complied” with the law; 

it is possible that the ideologically motivated 

will continue to file complaints and that the 

dispute will move from technical compliance 

issues to a debate about whether the committee 

acted in good faith or substantially complied 

with the law. And even if a political committee 

cures a deficiency and avoids paying any fine, 

it is still good fodder for an opponent to point 

out that the committee was forced to make a

correction because it did not initially comply 

with campaign finance rules. Thus, even with 

this new law in place, political players will have

good reasons to continue to file complaints. 

Conclusion
The last year brought substantial changes to

Colorado’s election laws. The new constitutional 

provisions and statutes will affect nearly every 

facet of the electoral process, including how

candidates and issues get on the ballot, how

parties choose their nominees, and how the state’s

campaign finance regulations are enforced. While 

it is in many ways difficult to predict precisely

what impacts these news laws will have, we do 

know that those impacts will be substantial. 
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to a series of rapid-fire election lawsuits in which 

the candidates challenged the secretary of state’s

decision.70 While all three candidates eventually 

got onto the ballot, the lawsuits uncovered a 

variety of issues: improper petition circulator

affidavits, invalid signatures, and, in the case of 

Jon Keyser’s petition, the inclusion of potentially 

forged signatures that generated criminal charges 

against a circulator.71 As The Denver Post opined 

in an editorial, “[i]t was a costly and embarrassing 

mess for the candidates.”72

In response, the General Assembly passed 

HB 17-1088. The new law requires the secretary 

of state to review every candidate’s petition and 

“compare each signature . . . with the signature 

of the eligible elector stored in the statewide 

voter registration system.”73 If the technology 

used by the secretary of state cannot match a 

signature on the petition with that voter’s stored 

signature, an employee “trained in signature 

verification” must make a manual review.74 If 

the employee agrees that the signatures don’t 

match, the secretary must “notify the candidate

of such deficiency” within three days.75 At 

that point, the candidate can rehabilitate the

signature, but the process is an onerous one:

she must “provide the secretary of state with 

a statement, signed by the elector,” that the

elector did in fact sign the petition, and, in 

addition, must include “a copy of the elector’s 

identification.”76 The candidate must submit this

information within three days of being notified 

of the issue.77 The law provides a similar process

to cure any deficiencies regarding a petition 

circulator’s affidavit.78

What does this mean for candidates? To

begin with, the law will probably make it more 

expensive to petition onto the ballot. Because 

petition circulators are generally paid by the 

signature, they have a significant incentive to 

cheat the system.79 Before the law took effect, a

statewide candidate would pay about $200,000 

to a company to gather the requisite signatures.80

If the law works as intended and dissuades 

fraudulent conduct, this will only increase 

the time and resources required to collect the 

requisite number of signatures. 

The new law also makes it very difficult for a

candidate to rehabilitate signatures. Candidates

have only three days after being notified to

track down the voter, have her sign a statement

affirming that she did in fact sign the petition, 

collect a copy of her identification, and submit it

to the secretary of state. Keep in mind, too, that

statewide candidates must collect thousands of 

valid signatures.81 Thus, unless a candidate is right 

on the cusp of having her petition approved, she 

will have a difficult time collecting the required 

materials to rehabilitate enough signatures.

Third, HB 17-1088 adds several additional 

layers of review. As discussed above, candidate

petitions are reviewed by the secretary of state 

up to three times; after that, the candidate may 

go to court to seek judicial review, and after that

either party may petition the Colorado Supreme 

Court for review. Given the substantial time 

constraints imposed by state and federal laws 

on election officials, it may be difficult if not

impossible to get through the petition process.

Finally, HB 17-1088 may draw a lawsuit. In 

May 2017, the American Civil Liberties Union 

(ACLU) filed suit against New Hampshire for

a law that allows election officials to reject an 

absentee ballot without giving notice to the

voter.82 The ACLU or another organization may 

mount a similar challenge in Colorado.

Ballot Selfies: HB 17-1014
HB 17-1014 is the infamous “ballot selfie” bill. 

Before this bill was signed into law, Colorado 

made it a misdemeanor for a voter to “show 

his ballot after it is prepared for voting to any 

person in such a way as to reveal its contents.”83

The issue flared up just before the general

election in late October 2016 when a group of 

citizens sued the state, alleging that the law

prohibited them from taking “selfies” with 

their ballots, thereby denying them their First 

Amendment rights.84 The plaintiffs included 

Caryn Ann Harlos, a spokeswoman for Col-

orado’s Libertarian Party,85 and state Senator

Owen Hill,86 who, coincidentally, is challenging 

U.S. Representative Doug Lamborn in the 2018 

Republican primary.87 A federal district court 

judge issued a preliminary injunction enjoining

enforcement of the law just a few days before the

election,88 and the General Assembly took the 

issue up a few months later.89 While there was 

a substantial amount of debate about whether

the bill would include a provision making it 

illegal to trade or swap votes,90 a clean version 

of the bill passed the legislature and was signed 

by Governor Hickenlooper in March 2017.91

Under the new law, Coloradans are per-

mitted to “show [their] voted ballot[s] to any

other person as long as the disclosure is not

undertaken in furtherance of any election 

violation proscribed” in the state’s election 

code.92 But there is one limitation. County 

clerks and recorders can “plac[e] reasonable 

restrictions on use of photography” at polling 

centers “to ensure the fair and efficient conduct

of elections.”93 The bottom line is that unless a 

county clerk prohibits photography at a polling

center, voters can take all the selfies they want 

anywhere they want.
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Curing Campaign Finance Reports: 
HB 17-1155
HB 17-1155 addresses campaign finance. 

Colorado’s method of enforcing its campaign 

finance laws is unique in the country: rather 

than creating an independent enforcement 

agency like the Federal Election Commission, 

the state constitution provides that “any person” 

who believes a violation has occurred “may file 

a written complaint with the secretary of state.”94 

The secretary of state must then forward that 

complaint to an administrative law judge within 

three days, which triggers a formal hearing 

where the complainant has a right to at least 

some discovery.95

Motivated in part by a concern that a few 

repeat players were using this private enforce-

ment scheme to target political committees for 

minor, technical failures to comply with state law, 

the General Assembly added a new procedural 

element. Under this new law, when the secretary 

of state receives a campaign finance complaint 

that “alleg[es] a failure to file other information 

required to be filed or disclosed,” he must 

notify the committee of those deficiencies.96 The 

committee can then request a postponement 

of the hearing and, within 15 business days, 

“file an addendum to the relevant report that 

cures any such deficiencies.”97 If the committee 

cures all of its deficiencies, the administrative 

law judge “shall not assess a penalty against the 

committee.”98 To make sure that all deficiencies 

are cured, the administrative law judge must 

hold a hearing within 30 days “to determine 

whether all issues raised by the complaint have 

been resolved.”99  Thus, if a political committee 

corrects a disclosure issue promptly, it will not 

be required to pay a fine.

However, the committee must prove at the 

hearing not only that it corrected all errors, but 

also that it made “a good faith effort” to “timely 

disclos[e]” the relevant information or that its 

original disclosure was “in substantial compliance 

with such legal requirements.”100 This procedural 

“safety valve” will only cover those who have 

made an honest effort from the beginning to 

comply with the state’s disclosure requirements.

It remains to be seen whether HB 17-1155 

will have much of a real-world impact. While 

it certainly makes it more difficult for a pri-

vate citizen to obtain penalties for good-faith 

mistakes, the number of complaints filed will 

not necessarily go down. The new law requires 

respondents to show they made “a good faith 

effort” or “substantially complied” with the law; 

it is possible that the ideologically motivated 

will continue to file complaints and that the 

dispute will move from technical compliance 

issues to a debate about whether the committee 

acted in good faith or substantially complied 

with the law. And even if a political committee 

cures a deficiency and avoids paying any fine, 

it is still good fodder for an opponent to point 

out that the committee was forced to make a 

correction because it did not initially comply 

with campaign finance rules. Thus, even with 

this new law in place, political players will have 

good reasons to continue to file complaints. 

Conclusion
The last year brought substantial changes to 

Colorado’s election laws. The new constitutional 

provisions and statutes will affect nearly every 

facet of the electoral process, including how 

candidates and issues get on the ballot, how 

parties choose their nominees, and how the state’s 

campaign finance regulations are enforced. While 

it is in many ways difficult to predict precisely 

what impacts these news laws will have, we do 

know that those impacts will be substantial. 
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