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Today’s Topics
• OSHA and ADOSH – Who Covers What

• Recordkeeping and Somewhat-New Reporting Requirements

• Penalties for Safety and Health Violations 

• How to Handle OSHA and ADOSH Investigations

• Anti-Retaliation Rules and Employee Drug Testing

OSHA and ADOSH – Who Covers What

• Federal OSHA vs. “State-Plan” States

• ADOSH covers all private-sector, state government, and local 
government employers, but OSHA covers:
– Indian reservations
– Contractors and subcontractors on federal establishments 

(e.g., military bases)
– Misc. workplaces like shipyards, copper smelters, concrete 

plants connected to a mine, etc.
– Retaliation cases under the federal OSH Act



OSHA and ADOSH – Who Covers What
• OSHA enforces the federal OSHA standards

• ADOSH has adopted and enforces the federal OSHA standards, with 
a few additional unique requirements

• The enforcement process for OSHA and ADOSH is mostly the same:
– Investigation
– Citation and proposed penalties
– Informal settlement
– Notice of contest
– Administrative hearing/trial
– Court appeals

Recordkeeping
• In general, employers with 10 or more employees have to 

keep records of work-related injuries and illnesses

• New rules for electronic submission of records

• The rules are complex, but in general, you must record:
– An “injury” or “illness”
– That is “work-related”
– That is a “new case,” and
– That meets a “general recording criteria” or is a “special 

case”

Somewhat-New Reporting Requirements

• New injury reporting requirements went into effect on 
January 1, 2015

• New requirements are enforced by both OSHA and 
ADOSH

• New requirements greatly expand your reporting 
obligations



Prior Reporting Obligations

• Report fatalities and in-patient hospitalizations of 3 or 
more employees

• Report within 8 hours

New Reporting Obligations
• Still must report all fatalities within 8 hours

– Only if fatality occurs within 30 days of work-related 
incident

• Now must report ALL in-patient hospitalizations, amputations, 
and eye losses
– Within 24 hours of employer learning of the 

hospitalization, amputation, or eye loss
– But only applies to hospitalizations, amputations, and eye 

losses occurring within 24 hours of the work-related 
incident

“In-Patient Hospitalization”

• A formal admission to the in-patient service of a hospital 
or clinic for care or treatment.
– Does not matter when employee arrives at hospital
– Does NOT include admission for observation or 

diagnosis



New Reporting Obligations

• Example:  
– Employee receives injury at work at 9:00 a.m. 
– Employee is admitted to hospital at 3:00 p.m.
– Report must be made before 3:00 p.m. the next day

New Reporting Obligations

• Example:
– Employee receives injury at 9:00 a.m.
– Employee goes to ER, but is not admitted
– Employee returns to hospital the following day at 

1:00 p.m. and is admitted
– Employer does NOT need to report

“Amputation”

• The “traumatic loss of a limb or other external body 
part.”

• Includes the severing or cutting off of a limb or 
appendage, partial amputations, fingertip amputations 
(with or without bone loss), medical amputations 
resulting from irreparable damage, and amputations of 
body parts that have since been reattached.



“Amputation”

• Does NOT include:
– avulsions
– enucleations (though eye loss is covered separately)
– de-glovings
– scalpings
– severed ears
– broken or chipped teeth

Issues for Employers

• Determining work-relatedness

• Tracking:
– Clock starts running when hospitalization, 

amputation, or eye loss is reported to an “agent”
– Make sure your “agents” know of obligations

Reporting Tips
• Do not over-report

• If you report, assume you will be inspected by OSHA or 
ADOSH

• Be careful responding to information requests:
– State facts, not opinions or speculation
– Be truthful
– Avoid placing blame or admitting legal violations
– Document corrective action



Higher Penalties
Old Maximum New Maximum

Other‐than‐Serious $ 7,000 $ 12,675

Serious $ 7,000 $ 12,675

Repeat $ 70,000 $ 126,749

Willful $ 70,000 $ 126,749

Failure‐to‐abate $ 7,000/day $ 12,675/day

Higher Penalties 

• Except future increases based on inflation

• ADOSH penalties expected to increase in 2017

• ADOSH has additional penalty of $25,000 for willful 
violations resulting in permanent disability or death

Penalty Adjustments 

• Commission reviews all proposed penalties over $2,500 
and fatalities



How to Handle an Inspection: 
Before the OSHA or ADOSH Arrives

• Designate a representative to handle the inspection

• Who should your representative be?

• What if your representative is not available?

How to Handle an Inspection: 
Before OSHA or ADOSH Arrives

• Establish your company representative’s responsibilities 
– Opening and closing conferences
– Handling record requests
– The walk-around inspection
– Employee interviews

How to Handle an Inspection: 
Before OSHA or ADOSH Arrives

• Special considerations for catastrophic accidents, 
fatalities, and other significant investigations

• Handling search warrants and subpoenas



How to Handle an Inspection: 
After OSHA or ADOSH Arrives

• The Opening Conference 
– Identify your company representative 
– Obtain written complaint
– Discuss the scope of the inspection, health and safety 

concerns, trade secrets

• Handling Record Requests
– Documents you are required to keep
– Documents you are NOT required to keep
– Document the requests

How to Handle an Inspection: 
After OSHA or ADOSH Arrives

• The Walk-Around Inspection
– Company Walk-Around Rights
– Documenting and/or photographing OSHA’s 

Inspection
– Correcting Unsafe Conditions

How to Handle an Inspection: 
After OSHA or ADOSH Arrives

• Supervisor Interviews
– Prepare witnesses with “Dos and Don’ts”
– Your company representative should be present
– Tape recordings and written statements

• Non-Supervisor Interviews
– Who is a supervisor?
– Preparing the non-supervisory employee:

• The right to be interviewed & right to representation
• Tape recordings and witness statements

– Retaliation concerns



How to Handle an Inspection: 
After OSHA or ADOSH Arrives

• The Closing Conference
– Verify citations and penalties
– Advise inspector where to send citations
– What to say and not say

How to Handle an Inspection: 
After OSHA or ADOSH Leaves

• Correcting Violations and Unsafe Conditions

• Receiving the Citations

• Posting
– Verify the “Notice of Contest” date – 15 “working 

days” from receipt of the citation
– Informal Settlement Conferences, Hearings, and 

Appeals

Anti-Retaliation and Drug-Testing
• ADOSH and OSHA have anti-retaliation rules protecting 

employees who engage in certain protected activity:
– Reporting a work-related injury or illness to their employer
– Filing a complaint with OSHA or ADOSH
– Complaining to supervisors or management about safety
– Requesting safety information or data
– Participating in an OSHA or ADOSH investigation or 

testifying at a hearing



Anti-Retaliation and Drug-Testing

• New anti-retaliation rules (effective August 10, 2016):
– Employers must inform employees that they have the 

right to report injuries/illnesses and cannot be 
retaliated against for doing so

– Must inform employees of the reporting procedure
– Procedure must be “reasonable”
– If OSHA believes there has been retaliation, it can 

seek reinstatement and back pay as abatement

Anti-Retaliation and Drug-Testing
In comments to the new anti-retaliation rules, OSHA says:

• Post-incident drug testing must be limited to situations where 
it is reasonable to believe drugs or alcohol might be involved
– No drug testing for bee stings, e.g.
– Maybe no drug testing, period

• Our advice: You do NOT have to stop post-accident drug 
testing
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