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Two New ‘Guides’ Issued by the 
EEOC in the Last Eight Months

The Select Task Force on the Study of 
Harassment in the Workplace Report 

And

PROPOSED Enforcement Guidance on Unlawful Harassment 
issued by the EEOC’s Office of Legal Counsel

Task Force Report

• Issued June 2016

• Focused on identifying “strategies to prevent and remedy 
harassment in the workplace”

• Not limited to conduct that is “legally actionable”



PROPOSED Enforcement Guidance

• Circulated for public comment on January 10, 2017
– Comment period closed March 21, 2017

• Outlines the EEOC’s interpretation of the federal laws 
pertaining to harassment that the agency is charged with 
enforcing

• Will replace earlier Guidance issued by the EEOC

What the EEOC is Looking 
for When it Gets a Charge:

• Was the conduct based on the complainant’s legally 
protected status?

• Was the conduct sufficiently severe or pervasive to 
create a hostile work environment?

• Is there a basis for holding the employer liable for the 
hostile work environment?

Legally Protected Status 
Still includes: 
 Sex; 
 Race/color; 
 National origin/ethnicity; 
 Disability; 
 Age; 
 Religion; and 
 Genetic information

BUT…



Legally Protected Status 
(According to the EEOC)

• “Sex” is expansive – including sex stereotyping; 
pregnancy, childbirth, or related medical condition; 
gender identity; and sexual orientation.

• “Intersectional” harassment is getting a lot of attention.

• “Harassment based on the perception that an individual 
has a particular protected characteristic . . . is covered 
by federal EEO law even if the perception is incorrect.”

Practical Tip

Does your current anti-harassment policy talk exclusively or
extensively about “sex” or “sexual” harassment?

It may be time for a re-write…

Hostile Work Environment
• The EEOC will look at the “totality of the circumstances” to 

determine whether the conduct was “sufficiently severe or 
pervasive” to create an actionable “hostile work environment”
– Even a single use of a “racial, ethnic, religious, gender, or 

other epithet” may result in liability;
– If the “chain of command is unclear” and the employee 

“reasonably believes that the harasser has authority over 
her, even if that belief is mistaken,” the EEOC will treat the 
harassment as “inherently more severe.”



Employer Liability

The Proposed Guidance issued by the EEOC focuses on all 
of the instances in which an employer will be unable 
to avoid liability “even though this can lead to harsh 
outcomes for otherwise law-abiding employers.”

Employer Liability
• Some points emphasized by the EEOC that are worth 

noting:
– There is no “crude environment” exception;
– The conduct does not need to be directed at the 

complainant;
– Employers can be liable for harassment “conveyed 

using work related communications systems, such as 
an employer’s email system or electronic bulletin 
board” or even electronic communications using 
private social media accounts. 

Some Concerns

• Conduct Outside the Workplace
– African American employee racially attacked by co-

workers on a city street
– Sufficient to establish hostile work environment claim

• Harassment Not Experienced by the Employee



Some Concerns

• Social Media Postings
– Expects employers to investigate and remedy 

employee postings 

• Workplace Civility Training
– NLRB generally finds such training illegal

What the EEOC is Looking 
for from Employers:

• Committed and engaged leadership;

• Consistent and demonstrated accountability;

• Strong and comprehensive harassment policies;

• Trusted and accessible complaint procedures;

• Regular, interactive training tailored to the audience and the 
organization.

Leadership
The EEOC is looking for a “consistent and demonstrated 
commitment [by] senior leaders to create and maintain a culture of 
respect in which harassment is not tolerated.”

 Allocate sufficient resources for effective harassment 
prevention strategies;

 Have senior leadership attend trainings and emphasize to 
attendees the company’s commitment to harassment prevention; 
and 

 Seek feedback about the Company’s anti-harassment efforts.



Accountability
Assess harassment risk factors and take steps to minimize or 
eliminate those risks through “situational awareness.”

• Do you have employees whose jobs include social interaction 
or client interaction as a central component?

• Do some or all of your employees work in a physically 
isolated environment where there are generally no witnesses 
to any potential harassment?

• Do you have workers engaged in “monotonous or low intensity 
tasks” who regularly find themselves with “time on their 
hands?”

Accountability
Assess harassment risk factors and take steps to minimize or 
eliminate those risks through “situational awareness”

• Does your workplace have significant gendered power 
disparities?

• Are events outside the workplace making harassment 
inside the workplace perceived as more acceptable?

• Do you employ a significant number of young 
employees who are less aware of what is and is not 
appropriate in the workplace?

Accountability
The EEOC recommends creating accountability at all levels by:

• Emphasizing the special role mid-level management and 
supervisors play in harassment prevention;

• Encouraging reporting by witnesses and other third parties; 
and

• Creating and enforcing repercussions for those who fail to 
play their part in addressing harassment. 



Anti-Harassment Policies
Your policy should:

 Be written in clear, simple words, in all the languages used
in the workplace;

 Make clear that harassment on the basis of any protected
characteristic will not be tolerated;

 Avoid using the term “zero tolerance;”

 Communicate on a regular basis to employees.

Anti-Harassment Policies
Your policy should:

 Encourage reporting of not only unlawful conduct but also 
conduct that “left unchecked may rise to the level of unlawful 
harassment;”

 Create reasonable and realistic expectations regarding 
confidentiality; 

 Encourage participation by all employees and require
participation by all supervisors or managers; and

 Directly and unequivocally address retaliation. 

Reporting Procedures
Your complaint procedures should:

 Be clearly articulated to your employees;

 Provide multiple methods for reporting;

 Provide for prompt response and a thorough investigation;

 Ensure that the individual(s) investigating the complaint 
are “well trained, objective, and neutral.”



Investigation Procedures
Your investigation procedures should:

 Require the investigation to be well-documented;

 Protect the privacy of all individuals involved, to the extent possible;

 Proactively seek to prevent retaliation;

 Ensure the accused party is not “presumed guilty” and any 
punishment is “proportional;” and

 Communicate to all parties the results of the investigation.

Training

• “Regular, interactive, comprehensive training of 
all employees” is an expected element if an employer 
seeks to raise the affirmative defense that it “exercised 
reasonable care to prevent and correct harassment.”

• The EEOC will specifically be looking at the “[a]dequacy 
of the employer’s efforts to monitor the workplace, such 
as by training supervisors and other appropriate 
officials on how to recognize potential harassment. . .” 

Training
The EEOC is looking for training that is:

 Attended by, or otherwise “championed” by, senior leaders;

 Repeated and reinforced regularly (annual training likely not 
enough);

 Provided to, and tailored for, employees at every level and 
location of the organization;

 Provided in all languages commonly used by employees;



Training
The EEOC is looking for training that is:

 Tailored to the specific workplace and workforce;

 Conducted by qualified, live, interactive trainers and/or requires 
“active engagement” by participants; 

 Varied, to address not only legal compliance but also prevention 
of workplace harassment; and

 Routinely evaluated by participants and revised as necessary.

Avoiding Legal Liability

• Review your policies and training to see whether 
they need a ‘reboot.’

• Watch for the final guidance – As noted earlier, the 
comment period ended on March 21, 2017. The EEOC is 
likely to release the final guidance in the coming months.
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