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1. ACA Update

ACA Executive Order
• 1/20/17: “To the extent permitted by law,” agency heads 

shall exercise all authority to waive, defer, grant 
exemptions from or delay the implementation of any 
provision of ACA that imposes a fiscal burden.

• The EO does not repeal specific rules, but does give 
room for agencies to eliminate some ACA taxes and 
requirements.

• IRS ACA regulations remain intact.



Other Executive Action
• “Freeze” Memo (1/20/17):

– Send no regulation to the OFR;
– Regulations that have been sent to OFR but not published 

to be immediately withdrawn; and
– Regulations that have been published but have not taken 

effect to be postponed.

• Regulatory Costs Order (1/30/17)
– For every one new regulation issued, at least two prior 

regulations must be identified for elimination.

The Latest
• AHCA pulled from the floor of US House of Representatives 

before vote due to insufficient votes to pass.

• ACA continues to be the healthcare law of the land.

• Unclear as to when the Trump administration and Congress 
will make another effort to repeal and replace, or “repair” the 
ACA.

• Coverage status not required on Form 1040.

Impact on Employers
• Reporting rules remain in effect – IRS filing deadline for 1094/1095-

Cs was still 3/31.
– 1095-C corrections still required.
– Section 6721 and 6722 penalties still apply.

• “Play or pay” rules / employer shared responsibility penalties are still 
in full force and effect.
– ALEs required to offer MEC that is affordable and provides MV to 

full-time employees to avoid penalties under 4980H.

• Cadillac Tax Delayed until 2020 (but no regulations to be issued 
during freeze)



ACA Reporting Update
• 2016 1095/1094-Cs - Rejections and Correction Notices 

– Have you received flagged 1095-Cs?

– Duty to update 1095-C for errors

– IRS indicates must correct if ultimately find errors or 
subsequently get correct SSNs.

• IRS Notice 2016-70

– Good Faith penalty relief extended for 2016 plan year

– Must timely file and correct to preserve good faith argument

ACA Implementation FAQ Guidance

• Available at: https://www.cms.gov/CCIIO/Resources/Fact-
Sheets-and-FAQs/index.html

• Preventive Services:
– Updated Women’s Preventive Services Guidelines
– Religious accommodations
– Contraceptive coverage
– Colonoscopy coverage
– Lactation counseling
– Weight management services

2. Wellness Plan Legal Update



Introduction
• What?

– EEOC – ADA Regulations
– EEOC – GINA Regulations 

• Why?
– To ensure wellness participants are treated fairly and not 

coerced into medical exams

• When?
– EEOC rules issued May 2016
– For plan years beginning January 1, 2017

EEOC Regulations
• New ADA Guidance

– Impacts all wellness programs, whether a part of or 
outside of a group health plan

– 30% limitation on maximum allowable incentive whenever 
there is a health related inquiry

• New GINA Guidance
– No inquiries or inducements in exchange for information 

about the current or past health status of children
– Spousal inquiry allowed (inducements capped at 30% of 

cost of self-only coverage)

EEOC – ADA Regulations
• An ER can ask for information as to its EEs’ health and require 

medical exams as part of a voluntary health program (e.g., 
workplace wellness program)

• To be voluntary: 
– Plan must neither require EE participation nor deny coverage for 

non-participation 
– ERs may not take or threaten any adverse employment action 

against EEs for non-participation

• Applies to any wellness program that includes disability-related 
inquiries or medical examinations (i.e., health risk assessment or 
biometric screening)



EEOC – ADA Regulations
• Requires ERs to provide a notice.

– Sample notice at 
https://www.eeoc.gov/laws/regulations/ada-wellness-
notice.cfm.

• Disclosure must be made sufficiently prior to obtaining health 
information from the EE to allow the EE time to assess 
whether he/she wants to participate in the wellness program.

• ADA insurance “safe harbor” does not apply to employer 
wellness programs. 

EEOC – ADA Regulations

• Incentive Limits
– Applies to “health-contingent” wellness programs that 

require employees to answer disability-related 
questions or to undergo medical examinations in 
order to earn a reward or avoid a penalty.

– General 30% incentive limit for wellness programs
• Applies differently depending on whether ER offers 

individual GHP, multiple GHPs, or no GHP.

EEOC – GINA Regulations
• Allows ERs to limited incentive (in the form of a reward or penalty) to 

EE whose spouse receives health or genetic services offered by the EE -
- including as part of a voluntary wellness program -- and provides 
information about his or her current or past health status.
– Applies only to spouses, not domestic partners.

• Rule applies only where a portion of the inducement offered within a 
wellness program is for EE’s spouse to answer questions about his or 
her current or past health status or to take a medical examination.

• The 30% incentive limits described in prior slide apply to GINA 
inducements.



3. 21st Century Cures Act

Introduction

• What?
– Prior to the close of 2016, President Obama signed 

into law the 21st Century Cures Act (“Cures Act”) 
addressing health care topics such as:

• Mental health parity 
• Health reimbursement arrangement (HRA) vehicle 

for small employers - Qualified Small Employer 
Health Care Reimbursement Arrangements 
(QSEHRA)

Mental Health Parity Compliance

• Mental Health Parity and Addiction Equity Act (MHPAEA) 
enacted October 2008

• People still unable to access proper care for mental 
health or substance use issues

• Cures Act will require DOL, HHS and IRS to issue 
compliance program guidance to improve compliance 
with MHPAEA



MHPAEA Audits

• DOL conducted 330 audits on group health plans in 2016

• Of those audits, 191 involved plans subject to MHPAEA

• Of those plans, the DOL found 44 violations for MHPAEA 
noncompliance

• Various MHPAEA violations discussed

HRA Benefit Plans for Small Employers

• QSEHRAs allow small employers (<50 FTE who do not 
sponsor a GHP) to offer stand-alone HRAs to help employees 
purchase medical care or individual health insurance plans
– Generally, employee is not taxed on qualifying 

reimbursements unless employee does not maintain MEC

• QSEHRAs are not group health plans under IRS or ERISA and, 
therefore, are not subject to ACA coverage and cost-sharing 
requirements

HRA Benefit Plans for Small Employers
• QSEHRA Requirements:

– Funded solely by employer contributions
– Maximum annual contribution of $4,950 for an individual and 

$10,000 for a family
– Benefit must be offered to all full-time employees over age 25 

and completed 90 days of service
– Must be offered on the same terms to all eligible employees
– Employee must provide the employer with proof of health 

insurance coverage
– Notice requirements:

• Waived for plans beginning in 2017
• Otherwise 90 days prior to the plan year



4. Disability Plan Claims Procedures

Introduction
• What?

– DOL issued final regulations for disability plan claims 
procedures that mirror those procedures applicable to 
group health plan claims under the ACA

• When?
– Applies to all claims for disability benefits filed on or after 

1/1/18.
– All claims procedures (SPD) should be updated by 1/1/18.

Disability Claims Procedures
• Requirements similar to existing GHP claims procedures: 

– Independence and impartiality of the persons involved in making 
the decision

– Claimant must be provided with:
• Full explanation of the reasons why the plan denied the claim, 
• Right to access and obtain any documents related to his or her 

claim, 
• Reasonable opportunity to review and respond to any evidence 

the plan relied upon in connection with the claim, and
• Reasonable opportunity to respond to new evidence and 

rationale at appeal level.
– Cultural and linguistic appropriateness



Disability Claims Procedures

– Not affected: Employers offering disability benefits 
through long-term disability insurance purchased from 
insurance carriers or short-term disability through a 
payroll practice

– Affected: Employers who self-fund, manage claims in-
house (unless they rely on the determination of a 
third party such as SSA or LTD insurer)

5. Selected COBRA Topics

ACA Marketplace v. COBRA
• Individual mandate – both satisfy as minimum essential coverage

• DOL model COBRA election notice includes information on ACA Marketplace, as well as 
statement that Marketplace coverage may cost less

– https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/cobra/model-election-
notice.doc

• FLSA Exchange notice also required at time of hire
– https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/affordable-care-act/for-

employers-and-advisers/coverage-options-notice

• Marketplace Special Enrollment – 60-day window
– Cannot special enroll in Marketplace if on COBRA

• Marketplace Open Enrollment – Nov 1 - Dec 15
– Can drop COBRA to open enroll in Marketplace



ACA MARKETPLACE COBRA

Premiums typically less expensive (may be eligible for 
premium subsidy)

Premiums typically expensive (but consider 
deductibles)

Fewer COBRA beneficiaries for ER Costly for ER

Not limited in duration Limited in duration

Coverage is prospective (beware of gap period) – 60 
day period before/after end of existing coverage

Coverage is retroactive to qualifying event – prevents 
gap

Different provider network Maintain same coverage/network

New annual deductible and out‐of‐pocket limits Continue annual deductible and out‐of‐pocket limits

Coverage Example
• 8/25/17 – Qualifying event

– 9/1/17 – ER coverage ends

• 9/2/17 – EE elects Marketplace coverage

• 10/1/17 – Marketplace coverage begins
– 9/1/17 – 9/30/17 – Gap in coverage

• 8/25/17 – COBRA coverage begins
– Retroactive coverage for Sept. bills

• EE could retro enroll in COBRA to cover September, but only after 
enrolling in Marketplace

Marketplace Takeaway
• Traps for the unwary in coordinating COBRA and Marketplace coverage

– Beware gaps in coverage (2 month short coverage gap exception).
– Voluntary relinquishment of COBRA coverage not a qualifying event for 

special Marketplace enrollment – will have to wait for open enrollment.
– Can enroll in COBRA coverage after enrolling in Marketplace (within the 

special enrollment period), and disenroll from COBRA when Marketplace 
coverage becomes effective. But may not be able to claim PTC for 
Marketplace coverage (COBRA is considered MEC).

• Include Marketplace info in COBRA Notice

• Include Marketplace info in SPD

• Post Marketplace info on company intranet



6. H&W Plan Audits

HIPAA Compliance and Phase II Audits

• Questionnaire

• HIPAA Desk Audit request (10-day response time) (200-
250 to be selected)
– Onsite HIPAA Audits
– Business Associate Desk Audits occurred 4Q2016
– On-site audits might not start until the end of 2017

DOL/HHS Audits
• ERISA welfare benefit plans subject to audit

• DOL has broad authority under ERISA to request documents (even 
prior to audit)

• Significant DOL audit activity (trending up)

• More than 400 investigators/auditors working out of EBSA's field 
offices located in 15 cities

• Targeting techniques: 5500s, cross-agency info sharing, participant 
complaints



DOL/HHS Audits
• Targeted areas

– Mostly a documentary audit:
• Plan documents (incl. SPDs, SMMs, SBCs, enrollment 

materials etc.)
• Notices (ERISA, ACA, HIPAA, CHIPRA and COBRA)
• Annual reporting (5500s)
• Focus on ERISA Part 7 and ACA (patient protections, 

benefit mandates, grandfathered plans)
– Claims and adjudication procedure to ensure internal 

compliance and compliance with ACA

DOL/HHS Audit Preparation

• Maintain a centralized file for the plan
– Plan documents, amendments and meeting minutes
– Contracts with insurance or service providers
– Form 5500s
– Participant disclosures and notices
– Trust agreements
– Fidelity bond (if any)

DOL/HHS Audit Preparation
• Conduct periodic internal compliance reviews

– Consider appointing internal compliance coordinator
– Routinely address issues likely to be targeted for audit
– Consider using DOL Self-Compliance Tool: 

https://www.dol.gov/sites/default/files/ebsa/about-
ebsa/our-activities/resource-
center/publications/cagappa.pdf

– Good summary chart at 
https://www.dol.gov/sites/default/files/ebsa/about-
ebsa/our-activities/resource-
center/publications/cagappb.pdf



DOL/HHS Audit Preparation
• Identify and correct outstanding issues

– Update plan terms and ensure required language
– Retain correction documentation (demonstrates governance 

process)
– File 5500s fully, accurately, and on time
– Timely respond to participant requests and problems

• Train staff on compliance obligations and internal violation procedures
– Document any training

• Consult with experienced counsel upon receipt of DOL/HHS audit
– Important in light of document requests, interviews, and 

findings/closing letters

Q&A
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